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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

M A I L E D T O 

United States, 88 Civ. 4486 (LAP) 
v. 

International Brotherhood of Teamsters, 
-X 

Re: Application 141 (German Vazquez) 

LORETTA A. PRESKA, Chief United States District Judge: 

Before the Court is Application 141 of the Independent Review Board ("IRB" or the 
"Board"), dated April 5, 2010, as supplemented by the Supplement to Application 141 of the 
IRB, dated July 28, 2010. Application 141 seeks an order affirming the IRB's finding that the 
International Brotherhood of Teamsters' (the "IBT's") disciplinary action against German 
Vazquez was "not inadequate." Vazquez was the Secretary-Treasurer and principal officer of 
IBT Local 901 in San Juan, Puerto Rico. The IBT charged him, upon the recommendation of the 
IRB, with bringing reproach upon the IBT and breaching his fiduciary duty by accepting four 
unapproved salary increases between 2005 and 2009. After an IBT panel conducted a hearing on 
the matter, the IBT sustained the charges and imposed a penalty including a fine in the amount of 
$72,302, plus interest. Pursuant to the consent decree governing this action (the "Consent 
Decree"), the IRB examined the IBT's disciplinary resolution and, on March 22,2010, found the 
resolution to be "not inadequate." 



Vazquez objected to Application 141 by letter dated June 2, 2010. Specifically, Vazquez 
argued that the IBT should have imposed a fine of $48,810, instead of $72,302, because half of 
one of the four raises in controversy had allegedly been approved. In response to Vazquez's 
objection, the IRB informed the Court that Vazquez had never presented the IRB with this 
argument, or any other, regarding the fine. The IRB thus requested that the Court remand 
Application 141 for the IRB to review Vazquez's argument in the first instance. The Court 
ordered such a remand on June 11,2010. 

On remand, the IRB reviewed a submission from the IBT regarding the amount of the 
fine, along with a response from Vazquez setting forth his argument. On July 14,2010, the IRB 
found substantial evidence supporting the original $72,302 fine. The IRB therefore reaffirmed its 
"not inadequate" finding. By letter dated July 21, 2010, Vazquez summarily informed the Court 
that he continues to object to Application 141. 

For the reasons set forth herein, Application 141 is granted, and the IRB's finding that the 
IBT's resolution of the charges against Vazquez was "not inadequate" is upheld. 

Background 

A. Proceedings Against Vazquez 
On June 19, 2009, the IRB referred to the IBT its charges that Vazquez breached his 

fiduciary duties and embezzled union funds in violation of Article II, Section 2(a), and Article 
XIX, Section 7(b)(l)-(3) of the IBT Constitution by granting himself four unauthorized pay 
raises between 2005 and 2009. <S*ee Application 141, Ex. A. The IRB's proposed charge 
explained that, although only the Executive Board of Local 901 had the authority to increase 
Vazquez's salary as Secretary-Treasurer, Vazquez unilaterally increased his salary on four 
occasions. Ree Proposed Charge, at 5-22. Specifically, in January 2005, Vazquez took a 
salary increase of $2 per hour, contrary to the Executive Board's authorization of only a $1 per 
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hour increase, jee M?. at 7-9; in October 2003, Vazquez took a salary increase of $200 per week, 

where no increase was authorized (this increase being the subject of the present dispute), jee 

at 9-10; in March 2007, Vazquez took a salary increase of $100 per week, where only a $50 per 

week increase had been authorized, jee at 11-12; and, in January 2009, Vazquez took an 

additional $200 per week increase, where only a $100 per week increase had been authorized, yee 

;W.at 12-13. 
On June 26,2009, IBT General President James P. Hoffa filed the IRB-recommended 

charges and, pursuant to the IBT Constitution, appointed a hearing panel of three IBT members 
to hear the charges against Vazquez. ^ Application 141, Ex. B. The appointed IBT hearing 
panel conducted hearings on December 7, 2009, and January 29,2010, at which Vazquez was 
represented by counsel. Application 141, Ex. D ("Hearing Trans."). Vazquez presented 
witness testimony and introduced several exhibits as evidence. /J. 

The hearing panel issued a Report and Recommendation, dated March 5,2010, 
unanimously finding that Vazquez had "violated the fiduciary standards that governed his actions 
as Local 901 's principal officer." Application 141, Ex. E, Report and Recommendation, at 6; 

a/jo at 8, 10. The hearing panel recommended that, among other things, Vazquez be 
removed from office and fined $72,302, plus interest. -See at 9-11. The panel explained that 
the sum of $72,302 represented the panel's calculation of "the total amount of unapproved salary 
that Brother Vazquez has received through February 27, 2010." By a letter to Vazquez dated 
March 5, 2010, IBT President Hoffa adopted the Report and Recommendation of the hearing 
panel as the decision of the IBT (the "IBT Decision"). .See Application 141, Ex. E. Pursuant to 
the provisions of the Consent Decree and the IRB Rules, the IBT sent its decision to the IRB. 
&?<? K?.; see a/so Consent Decree H G(f); IRB Rules H 1(7). Although served with a notice of the 
IBT Decision, Vazquez failed to submit any objections to the IRB. 
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By letter dated March 22, 2010, the IRB found that the IBT Decision was "not 

inadequate" as a resolution of the IRB-recommended charges against Vazquez. Application 

141, Ex. F. 
B. Application 141 
On April 5,2010, the IRB submitted Application 141 to this Court. The Consent Decree 

provides that the IRB shall monitor disciplinary actions taken by any IBT entity on IRB-
recommended charges to determine whether the charges were "pursued and decided" by that IBT 
entity "in a lawful, responsible, or timely manner" and to determine whether the resolution of 
those charges was "inadequate under the circumstances." Consent Decree ^ G(f); Fee a/.yo IRB 
Rules If 1(7). Although the Consent Decree contains no express procedure by which a union 
member disciplined by an IBT entity on IRB-recommended charges may appeal such a "not 
inadequate" determination to this Court, the IRB has followed a practice of facilitating judicial 
review of its "not inadequate" determinations when a charged party demonstrates his intention to 
seek review of a "not inadequate" finding. Ree v. / R T Y ' W a / ^ , 652 F. Supp. 2d 

447,451 (S.D.N.Y. 2009) (citing precedents). Following that practice, the IRB submitted 
Application 141, requesting that the Court adopt the IRB's determination that the IBT's handling 
of the charge against Vazquez was "not inadequate." 

Vazquez objected to Application 141 by letter dated June 2, 2010, arguing that the IBT 
should have imposed a fine of $48,810, instead of $72,302. According to Vazquez, the lesser 
fine was appropriate because the hearing panel had assumed that no salary increase had been 
authorized for Vazquez in October 2005, whereas Vazquez contended that, in fact, a $100 
increase (i.e., half of the increase he granted himself) had been authorized. -See Letter dated June 
2, 2010, at 1-3. Vazquez had failed to present the IRB with any such argument prior to the IRB's 
issuance of its "not inadequate" finding. Accordingly, on June 11, 2010, upon the request of the 
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IRB, this Court remanded Application 141 for the IRB to review Vazquez's argument in the Erst 

instance. 
The IRB conducted an additional review on remand. By letter dated June 15, 2010, the 

IRB requested briefing from both the IBT and Vazquez. Supplement to Application 141, Ex. 
I. The IBT explained that Vazquez never presented the IBT hearing panel with evidence to 
support his contention that half of the $200 per week salary increase he gave himself in October 
2005 had been approved by the Local 901 Executive Board. 6*63 Supplement to Application 141, 
Ex. J, at 2-3. The IBT acknowledged that, during ultimately unavailing settlement negotiations 
regarding the disciplinary action against Vazquez, the IBT had agreed to calculate a fine based on 
a $ 100 per week unauthorized salary increase from October 2005, rather than the $200 per week 
increase charged; but the IBT reiterated that, after those settlement negotiations stalled, Vazquez 
failed to produce evidence to the IBT hearing panel proving that the Executive Board of Local 
901 had approved any increase in salary in October 2005. A/, at 2-3. Indeed, the hearing panel 
decision expressly noted that "[d]espite having argued in connection with earlier efforts to settle 
the charges against him that the Executive Board had considered and approved a $100 per week 
increase for business agents in October of 2005, surprisingly Vazquez's advocates presented no 
evidence on this point at the Panel hearing." Report and Recommendation, at 3-4 (emphasis in 
original). 

By letter dated July 6,2010, Vazquez replied to the IBT's submission. Vazquez stated 
that his counsel had provided the IBT hearing panel with an exhibit that allegedly represented a 
transcript of a tape recording of an October 2005 meeting of the Local 901 Executive Board. 
Supplement to Application 141, Ex. K, at 2-3. The purported minutes showed that Local 901 
business agents, including Vazquez, were to receive a $100 per week salary increase. 
Vazquez's letter did not cite any testimony introduced to the hearing panel regarding the 
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transcript's authenticity or accuracy and conceded that the minutes were not even created unti! 
after the IBT filed the IRB-recommended charges. 7%. 

On July 14, 2010, the IRB reaffirmed its "not inadequate" finding. Supplement to 
Application 141, Ex. L. The IRB found that substantial evidence in the IBT hearing record 
supported "the IBT's finding that Mr. Vazquez's challenged raise was not authorized" and that 
nothing in the hearing record supported "Mr. Vazquez's contention that $100 of the raise was 
authorized in October 2005." M The IRB noted that, "Vazquez, despite ample opportunity, 
never introduced into the record the tape of the Executive Board meeting at which he contended 
$100 of the raise was authorized" "[n]or did he offer testimony to establish the approval in his 
own testimony or in that of any witness." Indeed, although "[h]e was alerted to [the] absence 
of the evidence at the hearing," he never introduced any such evidence, / d 

Discussion 

I. Standard of Revi ew 
The standards governing review of IRB disciplinary decisions are well established. This 

Court reviews determinations made by the IRB under an "extremely deferential standard of 
review." t / n ; ^ Ra?ay v. Z B r f O i r e y <6 Rami/Zon^, 247 F.3d 370, 379 (2d Cir. 2001); /RzAy, 
652 F. Supp. 2d at 451. The IRB Rules, which were approved by this Court and the Court of 
Appeals, provide for review of decisions of the IRB under "the same standard of review 
applicable to review of final federal agency action under the Administrative Procedure Act." 
IRB Rules 1! O; .yee ( / n W tSMay v. ZBZ R^/as '7, 803 F. Supp. 761, 805-06 (S.D.N.Y. 
1992), a? 998 F.2d 1101 (2d Cir. 1993). Under this extremely deferential 

standard, an IRB decision may be set aside only if it is "arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law." Cargy & Tfawf^o/z, 247 F.3d at 380 
(quoting 5 U.S.C. § 706(2)(A)); .Ha/M, 652 F. Supp. 2d at 451. 
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In accordance with that standard, this Court reviews "the IRB's findings of fact for 
'substantia! evidence' on the whole record." (AnM iRafas v. /Br^ 'CiacK/n^o^, 170 F.3d 136, 
143 (2d Cir. 1999). "The substantial evidence test is deferential." 7%. "Substantial evidence is 
'something less than the weight of the evidence,"' v. ("'iRmpyp/i 120 F.3d 

341, 346 (2d Cir. 1997), "but something 'more than a mere scintilla,'" zW. (quoting *Rg?ay 
v . 7 5 r r O ' w ^ ^ , 9 6 4 F . 2 d 1308, 1311-12 (2d Cir. 1992)). "Substantial evidence includes such 
relevant evidence as a reasonable mind might accept as adequate to support a conclusion." 
(internal quotations omitted). Moreover, the mere possibility of drawing two inconsistent 
conclusions from the evidence does not prevent the IRB's findings from being supported by 
substantial evidence. Carey & 247 F.3d at 380 (citations omitted). "The IRB's 
findings cannot be overturned merely by identifying alternative findings that could potentially be 
supported by the evidence. Rather, the Court must find that the evidence not only supports [a 
contrary] conclusion, but compel it." 652 F. Supp. 2d at 451-52 (internal citations and 
quotation marks omitted). 

Moreover, "[i]t is well settled that," where, like here, "a district court reviews penalties 
imposed by the IBT in accordance with the Consent Decree," it applies an "arbitrary and 
capricious standard." 652 F. Supp. 2d at 461 (quotation marks omitted). In reviewing 
sanctions, "this Court asks only whether the sanction imposed represents an allowable judgment 
in the choice of remedy." This Court should not overturn the "choice of sanction unless it 
finds the penalty unwarranted in law or without justification in fact." Ultimately, the IBT 
decision is not the subject of the Court's review; "[r]ather, it is the IRB's finding that the IBT 
decision was 'not inadequate' that is subject to review, as noted above, under an 'extremely 
deferential standard of review.'" (//itWiRafay v. 2008 WL 536686, at *2 
(S.D.N.Y. Feb. 25,2008). 



II. The IRB's Determination Is Affirmed 
Vazquez challenges the IRB's finding only to the extent that the IRB found that the IBT's 

imposition of a $72,302 fine was "not inadequate." In particular, Vazquez contends that the fine 
should be reduced because, according to Vazquez, half of his October 2005 salary increase was 
authorized, and the IBT calculated the fine on the allegedly false assumption that it was wholly 
unauthorized. Specifically, Vazquez claims that, although the Local 901 Executive Board 
concededly never authorized the $200 per week salary increase Vazquez gave himself in October 
2005, the Board did authorize a $100 per week salary increase at that time. Letter of June 2, 
2010. Vazquez's argument is unavailing, however, for several reasons. 

Firs?, the IRB acted within its broad discretion in reviewing the IBT Decision because 
Vazquez failed to introduce any evidence to the IBT hearing panel that the Local 901 Executive 
Board had authorized a $ 100 per week salary increase in October 2005. The record before the 
IBT hearing panel included the IRB's charge that no salary increase had been authorized in 
October 2005 - f.e., neither the $200 Vazquez granted himself nor the $100 per week he now 
argues was appropriately authorized. <R?e Hearing Trans, at 7:8-8:1 (moving IRB exhibits and 
IRB charge into evidence); Mf. at 10:8-10 (noting that IRB exhibits had been received into 
evidence); ^ee a/.yo at 12:3-9 (arguing that, "[effective October 29,2005, Mr. Vazquez gave 
himself a $200 weekly salary increase," which the "Executive Board did not approve"); Fee %/<yc 
Application 141, Ex. A, at 9-10. The IRB exhibits included all of the Local 901 Executive Board 
minutes, and none of those minutes reflected any authorized salary increase. Application 
141, Ex. A, Exhibits to the Report Concerning German Vazquez (listing Ex. 54 ("Minutes from 
all Local 901 Executive Board meetings from January 13,2003 through February 26,2009"), 
including Ex. 54(c) ("Minutes from all 2005 Local 901 Executive Board meetings")). This 
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evidence before the IBT hearing pane! supported the panel's conclusion that Vazquez's October 

2005 raise was wholly unauthorized. 

Vazquez failed to present the hearing pane! with any contrary evidence. According to 
Vazquez, prior his hearing, he discovered an audio tape of an October 2005 Local 901 Executive 
Board meeting which purportedly demonstrated that the board had approved a $100 per week 
raise for him. Ree Letter dated June 2, 2010, Ex. B (Letter dated Aug. 14,2009), at 6. Vazquez 
claims he had an unsworn transcript of this purported meeting prepared for him (the "Unsworn 
Transcript"). Jee Letter dated June 2, 2010, Ex. C. Yet, despite Vazquez's involvement in the 
creation o^ and his access to, this purported evidence at the time of his hearing, Vazquez chose 
not to introduce the Unsworn Transcript.' Nor did Vazquez introduce any other evidence that the 
Local Executive Board partially authorized his October 2005 raise. In particular, Vazquez, 
assisted by counsel, presented his own testimony and that of supporting witnesses to the IBT 
hearing panel, but neither he nor any of his witnesses offered any testimony regarding the 
purported October 2005 partial authorization. Thus, none of the evidence on the IBT hearing 
panel record supports Vazquez's current argument that the October 2005 raise he took was 
authorized in any way. 

The absence of any evidence contradicting the panel's conclusion is dispositive, as the 
IRB found. 3ee Supplement to Application 141, Ex. L ("[Tjhere is substantial evidence in the 
hearing record to support the IBT's finding that Mr. Vazquez's challenged raise was not 
authorized, and no evidentiary support for Mr. Vazquez's contention that $100 . . . was 

' Vazquez erroneously argues that the Unsworn Transcript was introduced as a part of an August 
2009 letter that Vazquez purportedly presented to the hearing panel. *$ee Letter of June 2,2010 
at 2 (citing Hearing Trans, at 45-46). Vazquez explains that this letter was sent from his counsel 
to the IBT. Vazquez never submitted any such letter, however, to the IBT hearing panel. As 
the record reveals, the only letter Vazquez ever introduced was a letter from the IBT to the IRB, 
see Hearing Trans, at 42:4,45:15-47:8, and that letter was sent in September 2009, not August 
2009, see Supplement to Application 141, Ex. L at 2. 
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authorized."). Thus, as an initial matter, the IBT Decision the IRB reviewed was consistent with 
the only evidence presented to the IBT hearing panel. 

tSecon^, and relatedly, Vazquez not only failed to present evidence to the hearing panel 
supporting his claim but failed even to argue to the hearing panel that $100 of his October 2003 
raise had been authorized. Rather, Vazquez, represented by counsel, chose a different strategy, 
in particular, at the IBT hearing, Vazquez premised his defense solely on his claims that the 
increases were supported by a proper union purpose, gee M?. at 47, 51, that the Executive Board 
retroactively approved Vazquez's unilateral raises, gee M?. at 32-53, 38-59, that Vazquez's raises 
were well known to members of the Local, gee Mf. at 56-59, and that Vazquez deserved the raises 
because of the benefits he provided to the Local, gee zJ. at 57-58. Despite making all of these 
defenses, Vazquez never argued that the October 2005 increase had been authorized in part? 
Thus, as Vazquez did not even articulate his current argument to the IBT hearing panel, the IRB 
did not abuse its discretion in declining to adopt those arguments when Vazquez belatedly raised 
them. <y (/rnYeJAa/egejcre/. ^ v . ^eA^^/er^/ew/cr Ca/p., 601 F.3d94, 111 n.lO(2dCir. 
2010) (noting a court has discretion to decline to consider arguments not raised below). 

Vazquez's evidence cannot "compel" the conclusion that half of his 2005 raise was 
authorized. AzAg, 632 F. Supp. 2d at 451-52 (noting IRB decisions cannot be overturned unless 
evidence compels a contrary conclusion). Vazquez's only evidence is the Unsworn Transcript, 
which is attached as Exhibit C of an August 14, 2009 letter, which is itself attached as Exhibit B 

^ Vazquez argues that the IBT hearing panel should have taken "judicial notice" of the Unsworn 
Transcript. Letter of June 2,2010, at 2. Yet, even assuming that judicial notice is an aspect of 
IBT hearing panel procedures, such notice is typically required only where "requested by a 
party," Fed. R. Evid. 201(d), and where the fact in question is either "generally known" or 
"capable of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned," Fed. R. Evid.(b). Judicial notice is thus an inapplicable concept 
because Vazquez never asked the IBT hearing panel to take such notice of the Unsworn 
Transcript - indeed, as noted, he never even mentioned it - and because the contents of that 
transcript do not provide the "high degree of indisputability" that is the "essential prerequisite" of 
judicial notice." Fed. R. Evid. 201,1972 Advisory Comm. Note. 
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its discretion in discounting the weight of that evidence and declining to set aside the IBT 

Decision. 
For all these reasons, Vazquez failed to substantiate the authorization of $100 per week of 

his $200 per week self-awarded salary increase in October 2005, and the IBT's imposition of a 
fine based on the forfeiture of the full $200 was neither arbitrary nor capricious, ( y RaAj, 652 
F. Supp. 2d at 462 ("Because Hahs was unable to substantiate Janice Hahs' role or contribution 
to the BLET at the events and functions to which she traveled, the IBT's imposition of a fine for 
these amounts was not arbitrary or capricious."). The IRB therefore acted well within its 
discretion in finding that the IBT's resolution was "not inadequate." 

For the foregoing reasons, Application 141 is granted, and the IRB's determination 
affirmed. 
SO ORDERED: 
Dated: March 11,2011 

Conclusion 

LORETTA A. PRESKA, Chief U.S.D.J. 
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