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UNITED STATES,

Plaintiff,
l

-against-

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, et al.

Defendants.
-----------------------------------x

88 CV 4486

MEMORANDUM AND ORDER

RE: IRB APPLICATION 157 (BERNARD PISCOPO), APPLICATION 158

(LAWRENCE MAGUIRE)

The Independent Review Board ("IRB") of the

International Brotherhood of Teamsters ("IBT") submitted

Applications 157 and 158 seeking affirmance of the disciplinary

actions taken against, respectively, Bernard Piscopo

("Piscopo"), and Lawrence Maguire ("Maguire"), members of Local

82.

Piscopo and Maguire were charged with bringing

reproach upon the IBT in violation of the IBT Constitution by

committing the crimes of manslaughter and witness intimidation

and assaulting a police officer, respectively.

For the reasons set forth herein, Applications 157 and

158 are granted, and the IRB's findings with regard to the

charges against Piscopo and Maguire are upheld.
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BACKGROUND

I. Application 157: Bernard Piscopo

Piscopo was charged with conducting himself in a

manner bringing reproach upon the IBT in violation of the IBT

Constitution by committing the felony of manslaughter while an

IBT member. (Application 157, Opinion and Decision of the IRB

at 1 ("IRB 157 Decision").) Piscopo was a member of Local 82 in

Boston, Massachusetts. (Id. at 3.) On June 17, 2007, while a

member of IBT, Piscopo assaulted and killed Adam Rich in a South

Boston Bar. (Id.; Application 157, Exs. 2-6.) On August 13,

2007, Piscopo was indicted for second degree murder in a

Massachusetts state court. (Application 157, Ex. 3.) On

October 13, 2009, Piscopo was convicted after trial of voluntary

manslaughter. (Application 157, Exs. 4 & 6.) On October 14,

2009, Piscopo was sentenced to six years in prison.

4 & 6.)

(Id., Exs.

On October 13, 2010, in an Investigative Report to the

IBT, the IRB recommended that a charge be filed against Piscopo

for bringing reproach upon the IBT in violation of Article II ~

2(a) and Article XIX ~~ 7(b) (1) and (2) of the IBT Constitution.

(See IRB 157 Decision at I.) The IRB recommended that the IBT

file charges against Piscopo for killing a man with a weapon

while an IBT member, as evidenced by his conviction for

manslaughter. (Id. )
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On October 29, 2010, the IBT's General President James

P. Hoffa ("IBT President Hoffa") filed the charge and referred

the matter to the IRB for adjudication. (IRB 157 Decision at

1.) On February 11, 2011, the IRB notified Piscopo by letter

that, because under the law he was estopped from collaterally

attacking the facts underlying his conviction-which Piscopo does

not appear to contest-it would not hold a hearing. (Id.)

Piscopo was informed by letter on March 16, 2011, that he could

supplement the record with any additional evidence. (Id.) At

Piscopo's request, an adjournment was granted until May 15,

2011. (Id.) Piscopo submitted three letters from members of

Local 82 on May 9, 2011. (Id.)

On May 27, 2011, Piscopo was provided with the Chief

Investigator's Memorandum, including the facts and argument that

meet the preponderance of evidence standard on the charge

against him, in the IRB hearing on the disciplinary charges

against him; he was given ten days to respond. (IRB 157

Decision at 2.) On June 2, 2011 Piscopo requested, and on June

15, 2011, was granted, a second sixty-day continuance ending on

August 15, 2011. (Id.) Because no further correspondence was

received from Piscopo after this time, the IRB entered an

Opinion and Decision on February 2, 2012. (Id.) As set forth

there, Piscopo was permanently expelled from membershipiin Local

82, the IBT and IBT-affiliated entities, and permanently barred
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from holding office or employment (including as an independent

contractor or consultant) with Local 82, the IBT and all IBT-

affiliated entities. (IRB 157 Decision at 2-3.)

II. Application 158: Lawrence Maguire

Maguire was charged with conducting himself in a

manner bringing reproach upon the IBT in violation of the IBT

Constitution after pleading guilty to intimidating a witness and

assaulting a police officer. (See Application 158, Ex. A at Ex.

5.) Maguire was a member of Local 82 in Boston Massachusetts.

(Id., Ex. A at Ex. 1.) On December 11, 2007, Maguire assaulted

a police officer and intimidated a witness. (Id., Ex. A at Exs.

2-6.) On November 21, 2008, Maguire pled guilty to both crimes

and was sentenced to a one-year prison term. (Id., Ex. A at

Exs. 5, 8; see id., Ex. A at Ex. 2 at 17-19, 22, 47-48.)

On November 10, 2010, the IRB recommended in an

Investigative Report to IBT President Hoffa that a charge be

filed against Maguire for bringing reproach upon the IBT in

violation of Article II S 2(a) and Article XIX SS 7(b) (1) and

(2) of the IBT Constitution. (See Application 158, Opinion and

Decision of the IRB at 1 ("IRB 158 Decision").)

On November 17, 2010, IBT President Hoffa filed the

charge against Maguire. (See Application 158, Ex. B at Ex. IRB-

2.) After conducting a hearing on February 15, 2011, the IBT

4
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found the charge not proven. (Id., Ex. B at Ex. IRB-5i Ex. C at

Local 82 Hearings Reference Document 1 at 27 ("IBT Panel

Report").) The IRB then determined that finding was inadequate

and scheduled a de novo hearing for October 11, 2011. (IRB 158

Decision at 1.) Maguire failed to appear at that hearing, and

there followed several attempts to contact Maguire, which he

claims he never received. (Id.; see Application 158, Ex. B at

Exs. IRB-7-IRB-12.) The record indicates that Maguire did in

fact receive all pertinent IBT correspondence.

Finally, on October 21, 2011, the IRB sent Maguire a
\

letter setting out the details of its previous attempts to

provide him with service, as well as directing him to supply the

IRB with a notarized, sworn statement indicating a lack of prior

notice for the hearing to be returned to the IRB within ten days

of receipt of the letter. (Application 158 at Ex. E.) After

the expiration of that ten-day window, the Chief Investigator

sent another letter to Maguire and the IRB on November 15, 2011

to inform Maguire that he would rely on his Pre-Hearing

Memorandum moving forward. (Id., Ex. I.) With no further

correspondence received, the IRB proceeded to enter an Opinion

and Decision on February 22, 2012. (Id. at 1.) As set forth

there, Maguire was permanently barred from holding membership in

or any position with the IBT or any IBT-affiliated entity. (Id.

at 3-4.)
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III. IR8's Applications to the Court

On February 2, 2012, the IR8 submitted to this Court

Application 157, seeking an Order affirming the IRB's February

2, 2012 Opinion and Decision regarding Piscopo. On February 22,

2012, the IR8 submitted to this Court Application 158, seeking

an Order affirming the IRB's February 22, 2012 Opinion and

Decision regarding Maguire.

The Consent Decree provides that the IRB shall monitor

disciplinary actions taken by any IBT entity on IRB-recommended

charges to determine whether the chctrges were "pursued and

decidedU by that 18T entity "in a lawful, responsible, or timely

mannerU and whether the resolution of those charges is

"inadequate under the circumstances.u Consent Decree '][G(f);

see also IRB Rules '][1(7).1

IV. 18T's Concerns

In each of the above-referenced matters, the 18T

raised concerns about "whether, in general, allegations against

a member who is not a Union officer, employee, or

representative, which involve criminal conduct against an

individual who is not in any way associated with the Union,

1 "IR8 Rulesu refers to the "Rules and Procedures for Operation
of the Independent Review Board for the International
Brotherhood of Teamsters,u annexed to the Consent Decree.
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which do not otherwise involve any labor organization or

labor racketeering, must or should necessarily be the basis for

charges against the member under the IBT Constitution or the

Consent Decree." (Letter from IBT General Counsel to IRB

Administrator re: Piscopo Charge, October 29, 2010 ("October 29

Letter") at 1.) According to the IBT, each of these two cases

represents a novel instance of disciplinary action against a

Teamster member when that member is not a Union official or

representative and the charge is based on a criminal offense

unrelated to the Union and not involving organized crime.

at 4.)

(rd.

The 18T's concern in situations similar to Piscopo's

and Maguire's is the "broad suggestion" that any and all

criminal conduct committed by a Teamster will now necessarily be

found to have brought reproach upon the 18T, going "far beyond"

the IRB's previous mandates. (October 29 Letter at 5.) An

additional practical concern of the 18T is that this standard

will impose upon certain Union officials some heightened and

uncertain "duty to investigate" the criminal behavior of the 1.4

million IBT members. (Id. at 5; see Letter from IBT General

Counsel to the Court re: Application 157, February 3, 2012, at 2

("February 3 Letter").)
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DISCUSSION

I. Review of IRB Decisions

The standards governing review of IRB disciplinary

decisions are well established. The Court reviews

determinations made by the IRB under an "extremely deferential

standard of review." United States v. IBT ("Carey and

Hamilton"), 247 F.3d 370, 379 (2d Cir. 2001) (quoting the

Consent Decree); United States v. IBT ("Simpson"), 120 F.3d 341,

346 (2d Cir. 1997) (same); United States v. IBT ("DiGirlamo"),

19 F.3d 816, 819-20 (2d Cir. 1994). The IRB Rules, which are

approved by this Court and the Court of Appeals, provide for

review of decisions of the IRB under "the standard of review

applicable to review of final federal agency action under the

Administrative Procedure Act." IRB Rules ~ 0; United States v.

IBT ("IRB Rules"), 803 F. Supp. 761, 805-06 (S.D.N.Y. 1992),

aff'd as modified, 998 F.2d 1101 (2d Cir. 1993). Under this

extremely deferential standard, an IRB decision may be set aside

only if it is "arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law." Carey and Hamilton, 247

F.3d at 380 (quoting 5 U.S.C. ~ 706(2) (A)).
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II. IRB's Interpretation of Reproachful Conduct under the IBT

Constitution

The Consent Decree recognized that "conduct . that

brings reproach upon" the IBT in violation of the IBT

Constitution "is within the [IRB's] investigatory and decisional

authority." Consent Decree! G(c); IRB Rules' H(2); IRB Rules,

803 F. Supp. at 802. Although the Court is mindful of the

concerns of the IBT, the IRB's decisions to discipline Piscopo

and Maguire for their criminal conduct, which is apparently

unrelated to the Union, do represent reasonable interpretations

of the IBT Constitution and therefore are entitled to deference

from this Court.

A. The IRB's Interpretation of Prior Law

The IRB and the IBT disagree as to whether case law

supports the IRB's decision to charge Union members-as compared

to Union officers, representatives, and employees-based on non-

Union criminal conduct. (See IRB 157 Decision at 5-8; October

29 Letter at 4-6.) A review of the cases cited demonstrates

that it is not arbitrary or capricious for the IRB to interpret

these cases as indications that certain criminal behavior by

Teamster members bring reproach upon the Union within the

meaning of the IBT Constitution.

United States v. rBT ("Friedman and Hughes"), 905 F.2d

610, 623 (2d Cir. 1990), one of the first cases charged and

9
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tried under the Consent Decree, held that a criminal conviction

regarding a scheme to embezzle funds from another labor union

was found to bring reproach upon the rBT. In United States v.

I8T ("Senese and TalericoH), 745 F. Supp. 908, 917 (S.D.N.Y.

1990), aff'd, 941 F.2d 1292 (2d Cir. 1991), the conduct found to

be reproachful was even less Union-related; Talerico was

disciplined for criminal contempt for failure to testify before

a federal grand jury investigating the skimming of funds from a

Las Vegas casino. The IRB Administrator argued that the serious

nature of the grand jury investigation, together with Talerico's

suspicious behavior during the period being investigated,

implied associations with organized crime figures. Id. Thus,

there is precedent sufficient for the IRB to conclude that

voluntary manslaughter, assault of a police officer, and witness

intimidation warrant similar disciplinary action.

In his letter to the IRB, the IBT General Counsel

distinguished the cases cited by the IRB in support of the

charges on the grounds that the disciplinary actions were taken

and upheld based upon the fact that the charged were Union

officers or employees. (October 29 Letter at 3-5.) Although

IBT General Counsel is correct, there is no indication in these

cases that the disciplinary actions taken were done so solely

due to THE Teamsters' positions in the Union. Cf. Senese and

Talerico, 745 F. Supp. at 912 ("It is beyond dispute that the

10
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1ST can sanction its own members who knowingly associate with

organized crime figures . .") (emphasis added). It is

reasonable to view these cases as an indication that criminal

behavior of any person subject to the Consent Decree (including

Teamster members) may be a basis for a charge of bringing

reproach upon the Unions. Although higher ranked Union

officials may be held to a higher standard of conduct, nothing

in past decisions bars the IRS from finding even more serious

crimes committed by members, such as those before the Court in

these applications, to be reproachful.

8. The Type and Magnitude of the Criminal Conduct

are within the Intended Scope of the Consent

Decree and the 1ST Constitution

The Court agrees with the IRS's statement that "the

goals of the Consent Order," (IRS 157 Decision at 6) are

consistent.with finding at least certain types of criminal

behavior, though not directly related to Union activities, bring

reproach upon the Union. It is not arbitrary or capricious to

find the criminal behavior described in Applications 157 and 158

to be reproachful within the meaning of the lBT Constitution.

The Court is mindful of the 1ST's concerns that any and all

criminal behavior might in the future necessarily require

disciplinary action. However, the severity of the violent

criminal conduct at issue in these applications, as well as the

11
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relation of witness tampering in Maguire's case to the federal

racketeering laws explicitly prohibited by the 1ST Constitution

limit the scope of the 1ST's policing of non-Union criminal

conduct.

1. Violent Crimes

It is reasonable for the IRS to find that violent

crimes committed by Union members bring reproach upon the Union.

One of the purposes of the Consent Decree was to eliminate a

"criminal element" from the 1ST. See Friedman & Hughes, 905

F.2d at 613 (1ST defendants agreed pursuant to the Consent

Decree that "'there should be no criminal element

... of any part of the 1ST'''). Although the impetus to reach

an agreement had its roots in the organized crime element that

had infiltrated the 1ST ranks, see United States v. 1ST

("Ligurotis"), 814 F. Supp. 1165, 1168 (S.D.N.Y. 1993), it is

reasonable to extrapolate from those initial goals the desire to

keep the IBT free of a dangerous criminal element.

As the IRB points out, 29 U.S.C. ~ 504 imposes a ban

of thirteen years from working as a Union officer or in

management on those who commit, among other crimes, "assault

which inflicts grievous bodily injury." (IRB 157 Decision at

8.) It is reasonable for the IRB to follow this logic to

determine that such conduct then "falls within the range of

conduct that brings reproach upon the IBT."

12
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manslaughter conviction and Maguire's guilty plea of assaulting

a police officer fall within this "range of conduct.N Further,

Maguire~s knowledge that his victim was a police officer

carrying out his duties at the time of the assault raises the

behavior to the type of conduct envisioned by the Consent Decree

and IBT Constitution as worthy of disciplinary action. See,

~, United States v. Santos, 363 F.3d 19, 23 (1st Cir. 1997)

(describing the assault of a police officer as defined by

Massachusetts law as a "crime [that] carries a particularly high

risk of physical injury and violenceN) .

2. Witness Tampering

The IRB's Decision in Application 158 reasonably

analogizes Maguire's conduct (witness intimidation in a state

court proceeding) to apredic~te act to a pattern of

racketeering under the Racketeering InfluenCed and Corrupt

Organizations Act ("RICON), 18 U.S.C. S 1961, 18 U.S.C. S 1512.

(IRB 158 Decision at 4-5.) Because the IBT Constitution

specifically makes it an offense to commit "any act of

racketeering activity as defined by application law,N IBT

Constitution Article XIX, S 7(b) (11), it was not arbitrary or

capricious for the IRB to determine that the same conduct is

reproachful, whether in a state or federal context. As noted,

undue influence and racketeering corruption of the IBT ranks

were among of the main purposes of the agreement memorialized as

13
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the Consent Decree. See Friedman and Hughes, 905 F.2d at 613-

14. Especially in light of the evidence that Maguire has a

reputation for maintaining relationships with other Union

members in Local 82 who employ similar unsavory intimidation

tactics in Union matters, (IRB 158 Decision at 5 n. 3, 7-8),

Maguire's admitted criminal conduct only exacerbates the threat

of violence and corruption within Local 82. Accordingly, the

IRB's treatment of conduct involving witness intimidation as

reproachful is reasonable and upheld.

III. Duty to Investigate

Another pressing concern of the IBT is that finding

criminal conduct, in general, as reproachful may impose

"problematic and uncertain 'duty to investigate' obligations on

Union officials throughout the IBT.N (October 29 Letter at 5.)

Because of the large size of the IBT member population, IBT is

justly concerned of any implication that Union officials would

be required to expend resources investigating tips of wrongdoing

by rank and file members. (February 3 Letter at 2 (noting that

there are 1.4 million IBT members throughout the United States

and Canada).) The Court is certainly mindful of this concern

and will defer to the conclusions of the IRB that the

disciplinary charges at issue in these applications will not

14
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create any heightened duty to investigate that is not already

preexisting based on prior case law. (IRB 157 Decision at 9.)

IV. Other Defenses

Piscopo and Maguire also argue additional defenses to

their charges outside of the main concerns discussed above. As

to Piscopo, the IBT General Counsel argued that because under 29

u.S.C S 504 Piscopo would be barred from serving in a

representative capacity for thirteen years following the date

when his incarceration ends (notwithstanding that he will be

eligible for employment under IBT contracts regardless of

whether he is a member or not), there is nothing further to

accomplish by these IRB charges. (October 29 Letter at 6.)

Maguire argues several defenses. Maguire contends

first that the statute of limitations for bringing these charges

has expired. (IRB 158 Decision at 7.) Further, the IBT panel

considering Maguire's charge contended that there is a lack of

evidence supporting the IRB's finding of a connection to an "air

of intimidationU pervading Local 82.

15
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The Court finds the IRS's responses to each of these

defenses to be reasonable, and its findings on the subjects not

arbitrary or capricious.

CONCLUSION

For the reasons set out above, Applications 157 and

158 are granted, and the IRB's determinations affirmed in all

respects.

SO ORDERED.

Dated: New York, New York
December~, 2012
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