
INVESTIGATIONS OFFICER, 
Claimant, 
v. 

DON L. WEST AND LUTHER WATSON, 
Respondents. 

This matter relates to charges filed by the Investigations 
Officer against Don L. West and Luther A. Watson (sometimes 
referred to as the "Respondents") . A hearing was held before me on 
these charges and post-hearing briefs were thereafter submitted by 
the parties. Having reviewed the evidence and the post-hearing 
briefs, I find, that the Investigations Officer has not met his just 
cause burden in proving the charges. 

I. The Charges 

There are three charges at issue. Charges One and Two apply 
to both West and Watson. Charge Three applies to Watson alone. 

A. Charge One 

The Investigations Officer has charged West and Watson with: 
[Ajcting in a manner to bring reproach upon the IBT 

and violating [their] oath[s], in violation of Article 
II, section 2(a) and Article XIX, sections 6(b)(1) and 
(2) [of the IBT Constitution] and violating [their] 
fiduciary duties as . . . officers, 
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TO WIT, while . . . [officers] of Joint Council 87, 
[they] organized a testimonial dinner for W.C. Smith, a 
retiring IBT International Representative. The dinner 
was held in Biloxi, Mississippi on May 23, 1984. [They] 
unlawfully solicited employers of IBT members to purchase 
tickets, at a price of $100 each, to this dinner, 
although [they] knew the actual cost of the dinner was 
significantly less than $100 per person and that the 
excess proceeds from the dinner would be converted to the 
personal use of W.C. Smith. After the dinner, on or 
about August 14, 1984 [they] caused to be paid to Smith 
the amount of $45,796.00, which money was the profit from 
the dinner, including money [they] had unlawfully 
solicited from employers. 

B. Charge Two 

West and Watson were next charged with: 
[A]cting in a manner to bring reproach on the IBT, 

violating [their] oath, violating [their] fiduciary 
duties and interfering with the performance of the legal 
obligations of Joint Council 87, in violation of Article 
II, section 2(a) and Article XIX, sections 6(b)(1), (2) 
and (5) of the IBT Constitution, 

TO WIT, during 1984, [they] caused to be maintained 
in the name of Joint Council 87 a bank account entitled 
"Joint Council 87, W.C. Smith Testimonial Dinner" at the 
Nashville City Bank. [They] deposited into this account 
the money [they] had solicited from employers, IBT 
affiliates and others for the W.C. Smith Dinner, totaling 
at least $50,000. [They] failed to disclose as required 
by law this Joint Council 87 account on the Labor 
Organization Annual Report, Form LM-2, filed by Joint 
Council 87 in 1984 and signed by [them]. 

C. Charge Three 
Finally, Watson was individually charged with: 

[A]cting in a manner to bring reproach upon the IBT, 
violating [his] oath, violating [his] fiduciary duties 
and interfering with the performance of the legal 
obligations of Joint Council 87, in violation of Article 
II, section 2(a) and Article XIX, sections 6(b)(1), (2) 
and (5) of the IBT Constitution, 
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TO WIT, while Secretary Treasurer of Local 480, 
Nashville, Tennessee, [he] caused to be maintained in the 
name of Local 480 a bank account entitled "Local 480 
Special Employees Fund." [He] deposited into this account 
money deducted from the paychecks of Local 480 employees 
which was used, among other things, for [his] personal 
benefit. [He] failed to disclose as required by law this 
Local 480 account on the Labor Organization Annual 
Reports, Form LM-2, filed by Local 480 and signed by 
[him]. 

II. Constitutional Provisions 
The charges against Respondents implicate two provisions of 

the IBT Constitution. First, Article XIX, Section 6(b), sets forth 
a non-exhaustive list of grounds for bringing disciplinary charges. 
That list includes: 

(1). Violation of any specific provision of the 
Constitution, Local Union Bylaws or rules of order, or 
failure to perform any of the duties specified 
thereunder. 

(2). Violation of oath of office or of the oath of 
loyalty .to the Local Union and the International Union. 

* * * 

(5). Conduct which is disruptive of, interferes 
with, or induces others to disrupt or interfere with, the 
performance of any union's legal or contractual 
obligations. Causing or participating in an unauthorized 
strike or work stoppage. 
Second, Article II, Section 2(a), is also implicated. This 

section, which contains the oath of office mentioned in Article 
XIX, Section 6(b)(2), mandates that all members shall conduct 
themselves "at all times, in such a manner as not to bring reproach 
upon the Union . . .." 
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III. Charges One and Two 
A. Background 
These two charges focus on a retirement dinner held for W.C. 

Smith, Jr., in 1984. At the time of his retirement, Smith was 
serving as the Chairman of the Freight Division of the Southern 
Conference of Teamsters ("SCOT"), a position he held since 1970. 
R-l and R-4.1 In January of 1984, on the advice of his heart 
surgeon, Smith informed Joseph W. Morgan, the Chairman of the SCOT 
Policy Committee, that he (Smith) was going to retire effective 
April 30, 1984. The formal retirement date was delayed until April 
so that Smith could reach his 57th birthday and thus receive his 
full pension. Respondents1 Memorandum at p. 4, n. 1. Immediately 
upon hearing this news from Smith, Morgan told West that he (West) 
would assume all of Smith's "duties in the Freight Division." 
T185-11 to 17.2 At the time, West served on SCOT'S Policy Board. 
T187-11 to 137 

Subsequently, Morgan proposed that Joint Council 87 sponsor a 
testimonial retirement dinner for Smith. Joint Council 87 is an 
affiliation of "[a]11 the local unions in Tennessee, all the local 
unions in Mississippi, and two of the three local unions in 
Alabama." T177-3 to 8. Morgan asked West to be the master of 
ceremonies at the dinner and put Pat Calloway, Morgan's secretary, 

1 Cites to the Respondents' exhibits are designated by "R." 
All transcript references are to the hearing before me. The 

cite refers first to the transcript page number and then to the 
line number. In this case, the cite refers to transcript page 145, 
line 11 through line 17. 
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in charge "of the arrangements." T186-18 to 22. Morgan also 
indicated that he would "get with [Watson] about the Joint Council 
sponsoring" the dinner. T187-7 to 8. Watson serves as the 
Secretary-Treasurer and Director of the Joint Council. Stated 
plainly, "[h]e's the head guy in the Joint Council." T178-8 to 19. 

It was understood that the dinner would "be handled exactly 
like the Gilette dinner and Walter Teague dinner" previously 
sponsored by SCOT. T187-18 to T188-1. In other words, tickets 
would be sold at prices substantially over the actual cost of the 
meal and all profits would later be given to Smith. This is what 
was done when Don Gillett and Walter Teague, two former officers of 
SCOT, retired. Indeed, tickets to Smith's testimonial dinner were 
sold for $100 each while the per-person cost of each dinner was 
only $14.95. 10-2 and 10-5.3 See also T239-15 to 20; 10-13 at p. 
90. 

On March'30, 1984, a letter bearing Respondents' signatures, 
under Joint Council 87 letterhead, was mailed out to invitees to 
the Smith dinner.4 10-2. The letter announced that "Teamsters 
Joint Council No. 87 [was] proudly sponsoring a Testimonial 
Retirement Dinner honoring W.C. 'Smitty' Smith, Jr., International 

Citations to the Investigations Officer's Exhibits are 
designated as "10." 
4 West and Watson stress that neither saw nor signed this letter 
and that the letterhead used was not the official letterhead of 
Joint Council 87. Even if they had authorized the letter, it is 
likely that their conduct still would not ultimately have been 
culpable. 



Representative and Chairman of the Freight Division, Southern 
Conference of Teamsters." 

On or about May 16, 1984, Respondents opened an account, both 
signing a signature card, at the Nashville,City Bank in Nashville, 
Tennessee, entitled "Joint Council No. 87, W.C. Smith Testimonial 
Dinner." T195-19 to T196-8; 10-8. Into this account the 
Respondents deposited all funds received from ticket purchases to 
the Smith dinner. Ibid. Smith had no interest in this account. 
T232-16 to 20. Neither West nor Watson informed Joint Council 87's 
accountants that they had opened a separate account for the dinner. 
However, Robert Wayne Wells, one of Joint Council 87's accountants, 
stated that the accountants were aware of the Smith dinner because 
they had seen related disbursements by the Joint Council for the 
purchase of tickets. T118-22 to T119-7. 

The Smith dinner was held on May 23, 1984, at the Biloxi 
Hilton in BilOxi, Mississippi. R-4. Earlier in the day at the 
same location, SCOT grievance hearings, where both Union and 
employer representatives were present and participated, were also 
held. T83-12 to 17; T102-20 to T104-6; R-5. Approximately four 
hundred people attended the dinner. 10-5. Guests included IBT 
members, employer officials and union representatives, many of whom 
had participated in the grievance hearings conducted earlier that 
day. 10-4. See also, T83-12 to 17; T102-20 to T104-6; R-5. 

In August 1984, Respondents signed a check made payable to 
Smith for $45,796.00. 10-6. This sum represented the net amount 
remaining in the "Joint Council 87, W.C. Smith Testimonial Dinner" 
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account after all expenses and bills relating to the dinner had 
been paid. T239-12 to 20; 10-13 at p. 90. 

B. The Merits of Charge One 
The Investigations Officer charges that Respondents have 

brought reproach upon the IBT by soliciting employers to purchase 
tickets for the W.C. Smith Testimonial Dinner and accepting 
payments from employers for those tickets. In support of this 
position, the Investigations Officer relies on section 302(b) of 
the Labor-Management Relations Act of 1959 ("LMRDA"), 29 U.S.C. 
§186. Section 186 provides in relevant part: 

(a) It shall be unlawful for any employer or 
association of employers or any person who acts as a 
labor relations expert, advisor, or consultant to an 
employer or who acts in the interest of an employer to 
pay, lend, or deliver or agree to pay, lend or deliver, 
any money or other thing of value -

• (1) To any representative of his 
employees who are employed in an industry 
affecting commerce; or 

(2) To any labor organization, or any 
officer or employee thereof, which represents, 
seeks to represent, or would admit to 
membership, any of the employees of such 
employer who are employed in an industry 
affecting commerce; or 

* * * 

(4) To any officer or employee of a labor 
organization engaged in industry affecting 
commerce with intent to influence him in 
respect to any of his actions, decisions or 
duties as a representative of employees or as 
such employer or employee of such labor 
organization. 
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(b) (1) It shall be unlawful for any person to 
request, demand, receive, or accept or agree to receive, 
or accept, any payment, loan, or delivery of any money or 
other thing of value prohibited by subsection (a) of this 
Section. 
[Emphasis supplied]. 
It is not disputed that Respondents are both "representa-

tive [s] of . . . employees," §186(a)(l), as well as "officer[s] 
[and] employee[s] of a labor organization," §§186(a)(2) and (4). 
See United States v. Ryan, 350 U.S. 299, 302 (1956) ("Congress 
intended that [Section 18 6] include any person authorized by the 
employees to act for them in dealings with employers."). 

Thus, the issue is narrowed to whether the employers who 
bought tickets to the Smith dinner delivered "any money or other 
thing of value" to the Respondents. The United States Court of 
Appeals for the Third Circuit in United States v. Pecora. 484 F.2d 
1289, 1294 (3rd Cir. 1973), clarified the issue a bit further. In 
Pecora, it was determined that to prove a violation of 29 U.S.C. 
§186, it is necessary that the labor representative benefited from 
the employer's payments. 

Respondents rely on United States v. Cervone. 907 F.2d 332 
(2d Cir. 1990), cert, den., 111 S.Ct. 680 (1991), in arguing that 
no violation occurred because any benefit received by them from the 
employers' purchase of dinner tickets was intangible and not a 
"thing of value." This argument has merit. 

Cervone involved, among other things, the convictions, under 
section 186(a)(2) of Edward Cummings, Site Supervisor for Benjamin 
Contracting Corp. ("BCC"), and Albert DiBernardo, President of 
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Cadin Contracting Corp. ("CCC") a subcontractor for BCC. Cummings• 
and DiBernardo's convictions resulted from actions taken by them to 
avoid labor unrest involving minority workers at a construction 
site. In an effort to resolve the problems, Cummings contacted 
Basil Cervone, a well-connected local union official, and asked 
that he meet with the head of one of the minority factions, Earl 
Ferguson. Cummings and DiBernardo eventually transferred cash via 
Cervone to Ferguson and another minority faction leader, Bob 
Paterson, in an attempt to buy labor peace. Notwithstanding the 
fact that Cervone "gave the entire payment [to the minority 
leaders] and did not himself realize any tangible value out of the 
bribe," the Government argued that "Cervone received the intangible 
value of a continuing ability to influence corrupt union 
practices." On the basis of this argument, Cummings and DiBernardo 
were convicted for their payments to Cervone which were intended to 
be forwarded to Ferguson and Patterson.5 

The Second Circuit Court of Appeals reversed the convictions, 
rejecting the Government's intangible benefit theory, because the 
"statute's language speaks of a 'thing of value' or 'money,' 
clearly indicating that tangible items or at least valuable 
services or entitlements were contemplated." 907 F.2d at 347. The 

Apparently, defendants were not prosecuted for making payments 
to the minority faction leaders. As the Cervone Court stated, "the 
payoff to Ferguson seemingly could have been prosecuted under a 
proper indictment." Cervone. 907 F.2d at 347. No specific mention 
was made of the payments to Paterson. 
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Cervone Court further stated that "it [was] anything but clear what 
intangible benefit Cervone received."6 Ibid. 

While the focus in Cervone was on the employer's conduct, and 
here we are looking at the conduct of the Respondents as labor 
representatives, the Cervone rationale is edifying. As in Cervone. 
it has not been demonstrated that Respondents received any 
identifiable or tangible benefit or thing of value. All of the 
proceeds of the dinner were transferred to Smith. Simply stated, 
Respondents did not pocket any money. Because the Respondents did 
not receive anything of value when they accepted payment for the 
Smith dinner tickets from employers, there was no prohibited act 
under 29U.S.C.§18 6. 

The Investigations Officer argues that payments from an 
employer to a union official are malum prohibitum. The cases cited 
by the Investigations Officer in support of this proposition, 
however, involve one of two situations: (1) Union representatives 
receiving tangible benefits; or (2) employer shakedowns and 
extortionary tactics where union representatives demanded payments 
to maintain labor peace. See United States v. Ryan. 350 U.S. 299, 
305-306 (1956) (President of a local union and signatory to wage 
agreements received cash Christmas payments from an employer of 
union members he represented); United States v. DeBrouse. 652 F.2d 
383, 388 (4th Cir. 1981) (union representative demanded an employer 

Cervone did not pursue an appeal and his conviction, 
apparently based on a broader scheme, was not discussed in any 
detail in the Court's opinion. 907 F.2d at 336. 
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of union members represented by defendant to make cash payments to 
a non-union member friend under the threat of labor unrest); United 
States v. Ricciardi. 357 F.2d 91, 99-100 (2d Cir.), cert, den.. 384 
U.S. 942, and, cert, den., 385 U.S. 814 (1966) (representative of 
apartment superintendents demanded arid received money from 
employers to insure labor peace). 

Thus, while 29 U.S.C. §186 may be "a criminal provision malum 
prohibitum." Ryan, 350 U.S. at 305, it appears that a violation 
does not occur unless a tangible benefit flows to the union 
representative7 or unless there is evidence of a shakedown or 
extortion.8 This, however, is not what occurred here. As already 
discussed, West and Watson did not benefit from the employer's 
purchase of the Smith dinner tickets. See pp. 8-10, supra. In 
addition, the Investigations Officer produced no evidence that the 
Respondents coerced employers into buying tickets or somehow tied 
the purchase of the tickets to labor peace or other labor related 
favors. 

The Investigations Officer further argues that Respondents 
violated the IBT Constitution, even if they did not violate 29 
U.S.C. §186. Specifically, the Investigations Officer asserts that 
"[t]he conduct of Respondents tainted the grievance process, raised 
the appearance of conflicting interests and was reproachful" 

See, e.g. . Ryan, 350 U.S. at 305-306; Cervonef 907 F.2d at 
347; Pecora, 484 F.2d at 1294. 

See, e.g.. DeBrouse. 652 F.2d at 388; Ricciardi. 357 F.2d at 
99-100. 
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essentially because Respondents held the dinner at the same time 
and place as the SCOT grievance panel hearings. Investigations 
Officer's Memorandum at p. 20. 

Without more from the Investigations Officer, this argument 
carries little weight. Similar dinners were held in the past with 
the approval of the IBT's lawyers. T194-1 to T195-1. Moreover, as 
noted, there is simply no proof supporting the proposition that the 
employers attended the dinner for any other reason than out of 
friendship or respect for Smith.9 See R-5 at p. 2 ("Mr. Smith was 
held in high regard by all of us who had worked with him and we 
intended to let him know this by our attendance at the dinner."). 

Respondents also challenge any suggestion, to the extent it is 
relevant, that Smith was representing employees at the time of the 
dinner. Respondents' Memorandum at 14-15. Respondents are correct 
when they say the facts here do not support this suggestion. 

Although^Smith delayed his formal retirement until April 30, 
1984, to protect his pension, he did not actively engage in any 
representative function following his bypass surgery on October 27, 
1983. R-l. In fact, in January 1984 Smith informed Morgan that he 
was retiring. T183-21 to T186-14. Consequently, in January 1984 
all of Smith's duties were transferred to West by Morgan and Smith 
was, therefore, no longer authorized to represent IBT members. 

The IBT may want to reevaluate the practice of its affiliates 
holding such dinners and formulate an official policy on the 
subject. At a minimum, the IBT should inform its affiliates and 
their, officers that, under certain circumstances, this conduct 
could run afoul of the LMRDA. 
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T185-11 to 22. The decision to sponsor a retirement dinner for 
Smith did not come until after Smith told Morgan that he would 
retire. Because Smith was not authorized to represent employees 
and, in fact, was not representing employees, Smith could not be 
considered a "representative . . . of employees" at the time of his 
dinner. See Ryan, 350 U.S. at 302 (1956). 

C. The Merits of Charge Two 

Charge Two focuses on the special "Joint Council 87, W.C. 
Smith Testimonial Dinner" bank account opened by Respondents. The 
Investigations Officer charged that the Respondents brought 
reproach upon the IBT by failing to disclose the existence of the 
special account on Joint Council 87's 1984 Labor Organization 
Annual Report ("LM-2"), in violation of 29 U.S.C. §431. Although 
the account should have been disclosed on the LM-2, the 
Investigations Officer has not met his just cause burden of proving 
that either. West or Watson willfully failed to report the special 
account. This is a critical element of the charge. See 29 U.S.C. 
§439. 

It is clear that all accounts or revenue relating to union 
affairs must be reported on a labor organization's LM-2.10 

10 29 U.S.C. §431(b) provides in relevant part: 
Every labor organization shall file annually 
with the Secretary a financial report signed 
by its president and treasurer or 
corresponding principal officers containing 
the following information in such detail as 
may be necessary accurately to disclose its 

(continued...) 
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Although there is no express requirement that accounts established 
for the operation of functions such as the testimonial dinner at 
issue here be reported, section 431(b)(2) requires that "receipts 
of any kind," and their sources, relating to a union's "operations" 
be included on the LM-2. Additionally, Item Ten (10) on the 1984 
LM-2 asked: 

DURING THE REPORTING PERIOD DID YOUR ORGANIZATION 
DIRECTLY OR INDIRECTLY: 

10. Have any accounts in banks or other financial 
institutions held in a name other than that of your 
organization? 
[10-9 (Emphasis in original)]. 

It is clear then that both the statute as well as the LM-2 itself 
expressly require that the existence of this type of account be 
reported. 

It is undisputed that Joint Council 87 sponsored Smith's 
testimonial dinner. Respondents, in their official capacities, 
made some decisions regarding the dinner and expended paid union 
time supervising the arrangements. They also set up the special 
checking account in Nashville, Tennessee, on behalf of Joint 
Council 87 and W.C. Smith. Further, West testified that on the way 

10(...continued) 
financial condition and operations for its 
preceding fiscal year -

* * * 

(2) receipts of any kind and the 
sources thereof; 

* * * 

(6) other disbursements made by 
it including the purposes thereof; 

* * * 
[Emphasis supplied]. 
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to an unrelated meeting in New Orleans, he and Joe Morgan's 
secretary, Pat Calloway, stopped at the Hilton Hotel in Biloxi, 
Mississippi, to discuss the specific dinner arrangements with the 
hotel management. T197-2 to 11. 

In short, the Smith Testimonial Dinner was an "operation" of 
Joint Council 87 within the meaning of the statute. Therefore, the 
account should have been reported on the 1984 LM-2. This, however, 
does not end the inquiry. 

To impose liability under section 431 a willful violation of 
the statute must be shown. 29 U.S.C. §4 39. There is nothing here 
which suggests that the failure to report the existence of the bank 
account on the 1984 LM-2 was accompanied by fraudulent intent or 
was anything but innocent. In fact, one of the Joint Council's own 
accountants was of the opinion, albeit mistaken, that the account 
need not be reported. T117-20 to T118-2. Under these 
circumstancesv it cannot be said that Respondents breached their 
fiduciary duty or brought reproach upon the IBT.11 See U.S. v. 
International Brotherhood of Teamsters. No. 91-6154, slip op. at 4 
(2d Cir. October 31, 1991) (IBT Local officer did not breach his 

This Decision should serve as notice, however, that all 
financial information either directly or indirectly relating to the 
operations of the IBT and its affiliates must be specifically 
included on each affiliate's annual LM-2 filing. This includes, 
but is not limited to, any IBT International, Conference, Joint 
Council, Local, or other IBT-affiliated organization, sponsored 
event or activity. Failure to do so may constitute a violation of 
section 431. The IBT may wish to amend its accounting procedures 
to comply with this ruling. 
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fiduciary duty by signing an incorrect LM-2 Report where no 
fraudulent intent existed and errors in LM-2 Report were innocent). 

Charge Two must, therefore, be dismissed. 

IV. Charge Three 
A. Background 
In the late 1970's several members and incumbent officers of 

Local 480, including Luther Watson, set up a special bank account 
entitled "Local #480 Special Employee Fund" (the "Fund"). 
Respondent's Memorandum at p. 31. A document entitled "Plan and 
Assignment" was drafted and signed by the individuals wishing to 
participate in the Fund. R-16. The purpose of the Fund was to 
provide money for, inter alia, re-election campaigns and employee 
holiday gifts and parties. R-16; T262-1 to 11; 10-13 at p. 64. 
Monies for the Fund were obtained by a voluntary check-off system 
whereby participants would have money automatically deducted from 
their weekly pay checks and transferred into the Fund. R-16; 10-13 
at p. 78; T261-14 to 19. Local 480 has never disclosed the 
existence of the Fund on its LM-2s. 

It is undisputed that the monies in the Fund belonged 
exclusively to the Fund's participants. During both 1981 and 1984 
the Department of Labor ("D.O.L.") conducted routine audits of 
Local 480's records. R-18. In 1984 an examiner for the D.O.L. 
determined that although the name of the Fund raised some concern 
as to its relation to Local 480, the monies in the Fund were not 
owned by Local 480. Ibid. Further, the D.O.L. did not raise issue 
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with Local 480's prior exclusion of the Fund from its LM-2s, did 
not require the account to be listed on future LM-2s and concluded 
that Local 480's reporting method regarding the Fund was suitable. 
Ibid. v. 

B. The Merits of Charge Three 
Charge Three asserts that Watson brought reproach upon the IBT 

and breached his fiduciary duty for failing to disclose the 
existence of the "Local #480 Special Employee Fund" on Local 480' s 
1984 LM-2 Report. For the reasons discussed in relation to Charge 
Two, the Investigations Officer has failed to meet his burden of 
proving this offense. Even assuming that the Fund should have been 
specifically reported, there are no grounds to find that Watson 
violated his fiduciary duty because the Investigations Officer 
failed to demonstrate that Watson willfully or knowingly filed the 
LM-2 Report with false statements or omissions pertaining to the 
Fund. 29 U.S.C. §439. See discussion, supra, pp. 15-16. 

Without evidence that Watson wilfully signed the LM-2 form, 
knowing that the employees Fund was required to be listed and was 
omitted from the report, there can be no finding that Watson 
violated 29 U.S.C. §431. Consequently, there can be no finding 
that Watson either brought reproach upon, or breached his fiduciary 
duties to, the IBT. This seems especially so given the position 
the D.O.L. has taken that Local 480's reporting method regarding 
the Fund was suitable. 
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V. Conclusion 

The Investigations Officer has failed to meet his just cause 
burden of proving the charges against Respondents. Accordingly, 
all charges against Respondents are dismissed. 

Frederick B. Lacey / 
Independent Administrator 

Dated: February 13, 1992 
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