
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

88 CIV. 4486 (DNE) 

APPLICATION XXI BY THE INDEPENDENT 
ADMINISTRATOR UNDER THE CONSENT 
ORDER DATED MARCH 14, 1989 -
OPINION AND SUPPLEMENTAL OPINION 
OF THE INDEPENDENT ADMINISTRATOR 
IN THE MATTER OF THE HEARING OF 
GEORGE VITALE. 

Application is made by the undersigned as Independent 
Administrator for ruling by the Honorable David N. Edelstein, 
United States District Judge for the Southern District of New York, 
on the issues raised by Respondent, George Vitale, during his 
hearing before me on charges filed by the Investigations Officer. 
This hearing was held on August 20, 1990. I have decided these 
issues in an Opinion dated December 18, 1990, a copy of which is 
enclosed herewith. 

I have concluded that there was just cause for finding, and 
have found, that the elements of Charges One, Two, Three, Four and 
Seven were established, while the elements of Charge Five were not. 
Charge Six was withdrawn prior to the hearing. 

As penalty, Vitale shall be suspended from the IBT for a 
collective period of five years. During this time, Vitale shall 
remove himself from all of his IBT-affiliated Union positions 
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(including membership in the IBT) and draw no money compensation 
therefrom, or from any other IBT-affiliated source. 

In addition, sanctions shall be imposed impacting upon 
Vitale's pension, health, and welfare benefits. Therefore, 
Application is also made by the undersigned as Independent 
Administrator for ruling by the Honorable David N. Edelstein on the 
issue of the propriety of termination of George Vitale's health and 
welfare benefits, as determined by me as Independent Administrator 
in my Supplemental Opinion of February 21, 1991, a copy of which is 
enclosed herewith. 

I have concluded that, while the Consent Order does not 
prohibit me from terminating Vitale's health and welfare benefits, 
I do not have the jurisdiction over the following plans under which 
Vitale claims benefits since they are not exclusively controlled by 
IBT-related sources (the "third-party" plans): the Teamsters 
Affiliates Defined Benefit Pension Plan; the Central States 
Southeast and Southwest Area Pension Plan; the IBT Retirement and 
Family Protection Plan; and the Michigan Teamsters Joint Council 
#43 Severance Pay Fund. This finding is consistent with my 
decision in Investigations Officer v. Senese. et al. Supplemental 
Decision of the Independent Administrator (November 29, 1990), 
aff'd. United States v. IBT (Application XVI), slip op. (S.D.N.Y. 
December 28, 1990). 

However, in order to protect the assets of Vitale's Local 
Union, I directed the Local and any IBT-affiliated entity that may 



contemplate dping so (including the IBT itself), to discontinue 
making payment of, Union funds to any of the aforementioned health, 
welfare, pension and employee benefit plans on Vitale's behalf 
during the period of his suspension. 

As for the Group Insurance Plan of the IBT, and the IBT Travel 
and Accident Plan (both of which Vitale is a beneficiary of) , I 
followed the same reasoning as above. To the extent these plans 
require funding from the IBT or another IBT-affiliated entity, I 
directed that such funding cease during the entire period of 
Vitale's suspension. 

While I do have the authority to prevent Vitale's Local from 
conferring further benefits upon him, I did not view it as proper 
in this situation to deny him his earned compensation. Therefore, 
I found that Vitale is entitled to his accrued 1990 vacation pay, 
given that he worked through the year and did not take any. 

Regarding the issue of vacation pay, however, I upheld the 
Investigations Officer's request that: (a) there be certification 
from the Local and a sworn affidavit from Vitale, stating that he 
took no vacation in 1990; and (b) the accrued vacation be used by 
the Local as a set off against monies embezzled by Vitale from the 
Local. 

Finally, I determined that the attorney's fees for Vitale's 
defense may be paid by the Local, but only on charges 5 and 6 for 
which he was exonerated. The attorney's fees for defending Vitale 
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against charges 1 through 4, and 7, on which Vitale has been found 
culpable, cannot be paid by the Local. 

It is respectfully requested that an order be entered 
directing compliance with my decision, if Your Honor finds it 
appropriate. 

Date: February 21, 1991. 
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INVESTIGATIONS OFFICER, 
Claimant,, 

v. 
GEORGE VITALE, 

Respondent, 

DECISION OF 
THE INDEPENDENT 
ADMINISTRATOR 

This matter concerns charges filed by the Investigations 
Officer against George Vitale, an International Vice President; a 
member and the Secretary-Treasurer of the Central States Conference 
of Teamsters' Policy Committee; the Vice President of IBT Joint 
Council 43; Chairman of the National Automobile, Petroleum and 
Allied Trades Division; and the President and Business Agent of IBT 
Local Union 283 in Michigan. A hearing was held before me on 
August 20, 1990, and post-hearing briefs were submitted. Having 
reviewed the evidence and the post-hearing submissions, I find that 
the Investigations Officer has met his burden in proving Charges 
One, Two, Three, Four and Seven. The Investigations Officer did 
not meet his burden on Charge Five. Charge Six was withdrawn prior 
to the hearing. 

I. The Charges 
There are six charges at issue. 
A. Charge One 
First, the Investigations Officer charged Vitale with: 

[E]mbezzling approximately $10,116.00 from Local 
283 in violation of Article XIX, §6(b)(3) of the IBT 
Constitution and 29 U.S.C. §501(c) by converting to [his] 
own use FICA contributions paid on [his] behalf by Local 
283, when [he] knew [his] FICA taxes were at the same 



time paid in full on [his] behalf by the International 
Brotherhood of Teamsters ("IBT")... 
B. Charge Two 
Vitale is next charged with: 

[A]ttempting, while President of Local 283, to 
embezzle property [a new Lincoln Town Car] of the Local 
in violation of Article XIX, §6(b)(1) and (3) of the IBT 
Constitution, §16(c) of Local 283 By-laws, and 29 U.S.C. 
§501(c). 

In connection with this alleged conduct Vitale was also: 
[C]harged with bringing reproach upon the IBT 

through this conduct and breaking [his] oath in violation 
of Article II, §2(a) and Article XIX, §6(b)(2) [of the 
IBT Constitution]. 
C. Charge Three 
This charge arises out of a 1973 criminal conviction in which 

Vitale was found guilty of violating 29 U.S.C. 501(c) by converting 
over $1,200 of Local 283's property to his own use. Based on this 
conviction the Investigations Officer charged Vitale: 

[W]ith embezzling monies from Local 283 in violation 
of the IBT Constitution Article XIX, §6(b)(3) and 29 
U.S.C. §501(c) [and] with bringing reproach upon the IBT 
through this conduct and breaking [his] oath in violation 
of Article II, §2(a). 
D. Charge Four 
The fourth charge against Vitale arises out of his 1972 guilty 

plea to a violation of 29 U.S.C. §186(b)(l). Based on this guilty 
plea the Investigations Officer charged Vitale: 

[W]ith breaching [his] fiduciary, duties to the 
members of Local 283, and violating IBT Constitution 
Article XIX, §6(b)(2) by violating [his] oath of office 
and bringing reproach upon the IBT . . . . 
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E. Charge Five 
Vitale, is nejxt charged: 

[W]ith aiding and assisting Francis Richard 
Fitzsimmons, an officer of Local 299, International 
Organizer and Trustee of the Michigan Conference of 
Teamsters Welfare Fund (the "Fund") to unlawfully solicit 
money from Alan [sic] Dorfman, an officer of a service 
provider to the Fund and known associate of Joseph 
Lombardo, a member of the Chicago Family of La Cosa 
Nostra, to assist Fitzsimmons to pay his legal fees in 
a then pending criminal action. 

As alleged by' the Investigations Officer: 
This solicitation from a service provider and 

convicted felon [Dorfman], on behalf of an officer of a 
union welfare plan, was in violation of [Vitale's] 
fiduciary duties as a union officer, a violation of 18 
U.S.C. §§1954 and 2, a breach of [his] oath of office and 
brought reproach upon the union, in violation of the IBT 
Constitution Article II, §2(a) and XIX, §6(b). 
F. Charge six 
The sixth charge filed by the Investigations Officer was 

withdrawn prior to the hearing. 
G. Charge Seven 
The last charge brought by the Investigations Officer alleges 

that Vitale violated XIX, §6(b) of the IBT Constitution, by 
"[f]iling false and misleading Labor Organization Annual Report[s] 
(form LM-2) in violation of law . . .." 

II. The IBT Constitutional Provisions 
The charges against Vitale implicate the following two 

provisions of the IBT Constitution: 
1. Article II, Section 2(a), which provides: 

-3-



Any person shall be eligible to membership in this 
organization upon compliance with the requirements of 
this Constitution and the rulings of the General 
Executive Board. Each person upon becoming a member 
thereby pledges his honor: to faithfully observe the 
Constitution and laws of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, and the By-laws and laws of his Local Union; to 
faithfully perform all the duties assigned to hitn to the 
best of his ability and skill; to conduct himself or 
herself at all times in such a manner as not to bring 
reproach upon the Union . . . . [emphasis supplied] 
2. Article XIX, Section 6 (b)1, which provides: 

The basis for charges against members, officers, 
elected Business Agents, Local Unions, Joint Councils or 
other subordinate bodies for which he or it shall stand 
trial shall consist of, but not be limited to, the 
following: 

(1) Violation of any specific provision of 
the Constitution, Local Union By-laws or 
rules of order, or failure to perform any 
of the duties specified thereunder. 

(2) Violation of oath of office or of the 
oath of loyalty to the Local Union and 
the International Union. 

(3) Embezzlement or conversion of union's 
funds or property. 

(4) Secession, or fostering the same. 

At a November 1, 1989, special meeting of the IBT's General 
Executive Board ("GEB") a resolution was adopted purporting to 
review and interpret certain provisions of the IBT Constitution, 
including Article XIX, Section 6(b). In a decision dated January 
11, 1990, in the matter of Investigations Officer v. Friedman and 
Hughes, I rejected the GEB's interpretation as unreasonable. 
United States District Judge David N. Edelstein endorsed and 
approved my ruling in his Opinion and Order dated March 13, 1990. 
U.S. v. International Brotherhood of Teamsters. 735 F.Supp. 506 
(S.D.N.Y. 1990). In an Opinion dated June 1, 1990, the United 
States Court of Appeals for the Second Circuit affirmed Judge 
Edelstein's March 13, 1990, ruling. U.S. v. International 
Brotherhood of Teamsters, 905 F.2d 610 (2d Cir. 1990). 
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(5) , Conduct which is disruptive of, 
interferes with, or induces others to 
disrupt or interfere with, the 
performance of any union's legal or 
contractual obligations. Causing or 
participating in an unauthorized strike 
or work stoppage. 

(6) Disruption of Union meetings, or 
assaulting or provoking assault on fellow 
members or officers, or failure to follow 
the rules of order or rulings of the 
presiding officer at meetings of the 
Local Union, or any similar conduct in, 
or about union premises or places used to 
conduct union business. 

(7) Crossing an authorized primary picket 
line established by the member's Local 
Union or any other subordinate body 
affiliated with the International Union. 

III. The Merits of Charge One 
A. The Contentions Of The Parties 
The facts underlying Charge One are, for the most part, 

undisputed. FICA is a set social security tax and a maximum is 
reached each year after which no other FICA obligation exists for 
an individual regardless of the additional income earned. In the 
years 1987, 1988 and 1989 after FICA was paid on earned income of 
$43,800, $45,000 and $48,000, respectively, the FICA obligation 
was fully met. In those three years Vitale's salary from the 
International Union as an International Vice President was 
$62,041, $66,591 and $75,042, respectively. Investigations 
Officer Ex. 3, 4 and 5. Thus, Vitale had more than sufficient 

-5-



income from the, International to meet his FICA obligations for 
those years * • 1 

When Vitale first became an employee of the International in 
1982, he was notified by a letter from the then General Secretary-
Treasurer that the International would pay his share of FICA. 
Investigations Officer's Ex. 1. Thus, instead of the 
International withholding money from Vitale*s salary to pay FICA, 
he received an additional sum from the International which was and 
continues to be paid to the government to satisfy his FICA 
obligation. 

In January 1987, Local 283 *s Executive Board, of which Vitale 
is a member, passed a resolution providing that the Local would 
"pay the FICA tax for all employees." Investigations Officer Ex. 
10. Prior to this time, the Local had withheld FICA from the 
salaries of its employees, including the salaried members of the 
Local's Executive Board. In accordance with the 1987 resolution, 
in the years 1987, 1988 and 1989 the Local did not withhold FICA; 
instead, it paid its employees' share of FICA to the government. 
This, of course, resulted in an increase in the net pay of Local 
283's employees. 

In regard to Vitale, the Investigations Officer argues: 
Because his FICA tax was also fully paid on his 

behalf by the International, Vitale benefited from the 
Local' s payment in a manner not provided for by the 
resolution. Vitale used this money to offset his 
personal income tax and not to pay the FICA tax, as the 
Local's board voted . . . . Thus, Vitale used the Local's 
money to relieve himself of a personal obligation other 
than the specific one authorized. 
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When a bill has been fully paid by another source, 
it is indisputably wrong for a fiduciary to violate his 
trust by accepting duplicate payment from the party he 
represents. 
[Investigations Officer's Post-Hearing Memorandum at p. 
3] 
In defense of this embezzlement charge, Vitale first argues 

that he acted in good faith. Specifically, Vitale emphasizes the 
following facts as evidence of his good faith: 

1. The FICA expenditure was expressly authorized by the 
Local Executive Board which is empowered by the 
Local's By-laws to take such action. Vitale's Post-
Hearing Memorandum at p. 4; 

2. Local 283's FICA payment on behalf of Local 
employees, including Vitale did benefit Local 283, 
since it served as a long denied pay increase and 
thus, in turn, served to motivate the employees. 
Id. at pp. 5-7; 

3. Vitale concluded that the Local1 s payment of the 
employee portion of FICA would be preferable to a 
straight pay raise, only after it was determined 
that the FICA payments would not alter the employees 
"base rate" and therefore would avert "roll-up" of 
benefits calculated on the base rate. Id. at 8. 
See also T101-7 to T102-5.2; 

4. Vitale consulted with the Local's accountant and 
bookkeeper (who in turn contacted the Internal 
Revenue Service, Social Security Administration, 
International Union, and the Local's accountant) to 
determine the legality of having the Local pay each 
employees' FICA. Id. at 8. See also T102-16 to 20; 
Vitale's Ex. 6; 

2 All transcript references are to the transcript of the August 
29, 1990, hearing. The cite refers to the transcript page number 
followed by the line number. In this case "T101-7 to T102-5" 
refers to transcript page 101, line 7 to transcript page 102, line 
5. 
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5. Although Vitale initially intended to exclude 
himself from the FICA reimbursement plan, he 
participated based upon the advice of his accountant 
who told him that he should not discriminate, but 
should include every employee in the FICA 
reimbursement plan. Id. at 8. See also T103-11 to 
T104-5; 

6. Vitale pnly agreed to support the FICA reimbursement 
plan after admonishing the Local1s employees that 
if the financial picture of the Local did not 
improve, action would be taken, including lay-offs 
and salary cuts. Id. at p. 9. See also T102-6 to 
15. .When, in mid-1987, the financial status of the 
Local did not improve, all employees in the Local, 
including Vitale, took a $200 per week pay cut. 
T117-11 to 16; and 

7. Vitale did not conceal the passage of the FICA 
payment resolution, which was set forth clearly in 
the Local's minutes as required. Id. at p. 19. 
See also Investigations Officer Ex. 10. 

Vitale also argues that he did not receive a personal benefit 
by virtue of the FICA reimbursement plan beyond that granted to the 
other Local employees. Vitale's Post-Hearing Memorandum at pp. Il-
ia. In support of this argument Vitale first relies on the IBT 
Constitution which provides that compensation and allowances paid 
to officers of the International Union be treated "in addition to 
any compensation and allowances which may be received from 
subordinate bodies." IBT Constitution Article V, Section 1(a). 
Relying on this provision Vitale argues that "in judging the 
propriety of the Local's payment of Vitale's FICA, the 
International's payment of FICA on Vitale's International salary 
cannot be considered." Id. at p.12 (emphasis in original). In a 
similar connection, Vitale argues that: 
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Since FICA contributions are made simultaneously by 
the International and Local throughout the year, it is 
purely arbitrary to attribute to the Local the "extra" 
FICA contributions used by Mr. Vitale to offset his 
income taxes at the end of the year. [Id. at p. 15.] 
In an effort to diminish the strength of the Investigations 

Officer's charge, Vitale also raises a hypothetical— what if a 
Local 283 employee takes a second job on which the second employer 
also pays the employee's FICA obligation? According to Vitale: 

Under the Investigations Officer's embezzlement 
theory, [the employee] could have embezzled Local funds 
by allowing the Local to pay her FICA on her part-time 
union employment . . .. How could it ever be an 
embezzlement for an employee to have FICA paid on his or 
her behalf by two employers independently determining 
that it is in their best interest to do so in order to 
motivate the employee? To state the question is to 
answer it. Each employer must be treated separately 
because each employment is separate. 
[Id. at p.14.] 
B. Discussion 
At the heart of Charge One is the allegation that Vitale 

violated 29 U.S.C. 501(c), which provides: 
Embezzlement of assets; penalty. Any person who 

embezzles, steals, or unlawfully and willfully abstracts 
or converts to his own use, or the use of another, any 
of the monies, funds, securities, property, or other 
assets of a labor organization of which he is an officer, 
or by which he is employed, directly or indirectly, shall 
be fined not more than $10,000 or imprisoned for not more 
than five years, or both. 

To sustain this charge the Investigations Officer must prove 
that Vitale acted with "fraudulent intent to deprive [Local 283] 
of its funds." United States v. Welch. 728 F.2d 1113, 1118 (8th 
Cir. 1989) ("Nevertheless, under any test union officials violate 
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Section 501(c) only when they possess fraudulent intent to deprive 
the union of its funds.") 

Relying on United States v. Bane. 583 F.2d 832 (6th Cir.), 
cert, denied, 439 U.S. 1127 (1979), and some earlier cases, Vitale 
argues that proof of embezzlement of an "authorized" union 
expenditure requires proof of both: (1) fraudulent intent; and 
(2) lack of a good faith belief that the expenditure was for the 
legitimate benefit of the union. Vitale's Post-Hearing Memorandum 
at p.2. As noted in Welch, supra. 728 F.2d, at 1118, "other courts 
focus solely on the defendant's fraudulent intent and consider 
'lack of union benefit' only as evidence bearing on 'fraudulent 
intent.'" I agree with such an approach. Following the two-
pronged test suggested by Vitale, the following anomalous result 
could prevail: An individual possessing fraudulent intent to 
deprive a Local of its funds, could shield himself from an 
embezzlement charge, by devising a scheme that would serve to 
embezzle funds on the one hand, and somehow benefit the Local on 
the other. For instance, if it is found that Vitale intended to 
wrongfully direct funds from Local 283 to himself by way of the 
FICA scheme, he would be absolved from liability by virtue of the 
following facts: (1) he included other employees in that scheme 
who were entitled to receive FICA contributions from the Local; and 
(2) the Local benefited in some way from paying the FICA tax on 
behalf of the other employees. 
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The basic premise eluding Vitale is that the Investigations 
Officer has not challenged the Local's FICA contribution plan as 
it relates to other employees, nor has he disputed the beneficial 
effect such a plan may have had on those other employees. The plan 
was only challenged as it relates to Vitale.3 

Thus, the sole issue requiring resolution is whether Vitale 
acted with fraudulent intent to deprive Local 283 of its Funds. 
In addressing this issue, "all of the evidence [must be] considered 
together . . . i n light of all the surrounding circumstances." 
Welch, supra. 728 F.2d at 1119, quoting. Morrisette v. United 
States. 342 U.S. 246, 275-276 (1951). It is also "permissible to 
infer from circumstantial evidence the existence of intent." 
United States v. Local 560. 780 F.2d 267, 284 (3d Cir. 1985), 
citing United States v. Berrell. 496 F.2d 609, 610 (3d Cir. 1974). 

3 This misconception on behalf of Vitale was further highlighted 
by his attorney's November 17, 1990, letter to me. In it he 
stated: 

[P]rior to the filing of any charges against him by 
Investigations Officer Carberry, but after questions by 
the Investigations Officer's auditor concerning the 
Local's payment of the employee portion of FICA, 
effective January 1, 1990, pursuant to Executive Board 
Resolution of January 19, 1990 . . . Local 283 ceased 
paying, without deduction from their gross pay, its 
employees' FICA contributions. This action was taken 
because the Local wished to conform its behavior to the 
Investigations Officer's interpretation of the 
transaction, not because it perceived any violation of 
law. 

Thus, instead of simply terminating the FICA deduction as it 
related to Vitale, himself, and curing the Investigations Officer's 
"double dipping" concerns, Vitale ended the entire FICA deduction 
scheme to the detriment of the other employees. 
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Against this background, I find that the Investigations 
Officer has- established just cause to find that Vitale possessed 
the requisite fraudulent intent to deprive his Local of its funds 
when he accepted the FICA contribution from his Local knowing full 
well that the International was also making these same payments 
on his behalf. , , 

I do not find Vitale's protestation of good faith credible. 
First, inherent in Vitale's suggestion that he relied on the advice 
of his Local's bookkeepers and accountants is the fact that they 
both knew that he was already receiving FICA contributions from the 
International Union. In fact, Vitale testified that "everybody 
knew I was getting it paid from the [International union." T102-
18 to 20. J'he record, however, does not bear this out. Of the six 
witnesses called to testify on Vitale's behalf, only one (a 
business representative for Local 283) was asked whether he knew, 
at the time the FICA reimbursement plan was adopted at the Local, 
that Vitale's "FICA was being paid by the International Brotherhood 
of Teamsters?" The witness responded: 

That I don't know. I didn't believe that. No. 
[T202-10 to 130]. 

Thus, Vitale's testimony that "everybody knew [he] was getting [his 
FICA] paid from the [International union" is a falsehood. In 
addition, the minutes of the January 23, 1987, Local 283 Executive 
Board meeting, at which the FICA resolution was adopted, makes no 
mention of the fact that Vitale was also receiving a similar 
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benefit from the International Union. Investigations Officer's Ex. 
10. 

As for Vitale's assertion that the Executive Board "insisted" 
he participate in the FICA plan, the record makes it abundantly 
clear that Vitale, and only Vitale, made all the financial 
decisions at the Local. After all, it was Vitale's staunch 
opposition to an outright pay raise that led to the eventual 
adoption of the FICA reimbursement plan. Thus, if Vitale did not 
want to participate in the plan, no one at the Local could have 
forced him. 

The evidence clearly established that Vitale was getting the 
same benefit paid twice: once by the International Brotherhood of 
Teamsters and once by the Local. The record also established that 
Vitale had been previously notified that such double dipping was 
improper and a possible violation of the law. In a letter from 
the International's General President, received less than a year 
before the Local's FICA resolution was adopted, Vitale was 
specifically alerted that the Department of Labor had "advised that 
duplicate payment for convention-related expenses may constitute 
a violation of Section 501(c) of the Landrum-Griffith Act." 
Investigations Officer Ex. 15. This principal is clear in the law. 
In United States v. Durnin. 632 F.2d 1297 (5th Cir. 1980), a 
president of a Local affiliated with the International 
Longshoreman's Association received advance payment from his Local 
to cover expenses at his district's annual convention. He also 
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received complete reimbursement from the district for the same 
expenses. • Despite defendant's claim that he was unaware that his 
action would violate his fiduciary duty, the Durnin Court affirmed 
his embezzlement conviction. 

There is no difference between receiving double reimbursement 
(one from the Local and one from the International) for a hotel 
expense and receiving double reimbursement for the FICA tax. Both 
result in a windfall to the recipient, and coupled with fraudulent 
intent, both result in a finding of embezzlement. In this case, 
Vitale's fraudulent intent is supported by the following: 

1. Vitale did not make it known that he was 
already receiving FICA contributions from the 
International at the time he agreed to 
participate in his Local's FICA reimbursement 
plan; 

2. Vitale knew that double-dipping was unlawful 
and a violation of his fiduciary obligations4; 
and 

3. ["C]ommon-sense inferences," clearly indicate 
that the payment of the same expense by both 
the Local and the International is wrong. 
Durnin, supraf 632 F.2d at 1300. 

As for Vitale's suggestion that Local 283's FICA contribution 
plan was intended as nothing more than a pay raise, a few 
observations are in order. First, the record does not support that 
conclusion. The relevant 1987 minutes do not speak of a raise, but 
rather specifically reference the reimbursement of the FICA tax. 

4 That Vitale was well aware of the prohibition found in 29 
U.S.C. Section 501(c) is made abundantly evident by his 1973 
conviction for violating that provision. Investigations Officer 
Ex. 25. 
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Investigations Officer Ex. 10. In this same connection Vitale 
announced to the membership in 1988, that the Executive Board had 
not received a raise since 1981. Investigations Officer Ex. 37. 
Lastly, the Local's 1987 LM-2's did not reflect the contributions 
as salary. 

Simply put, while I agree with Vitale that the Executive Board 
could have voted him an outright raise in 1987, this was not done. 
At Vitale's insistence, the option of a raise was rejected and the 
FICA plan was adopted. Most significantly, Vitale chose to also 
benefit from that plan, without first making full disclosure of the 
fact that the International was already paying his FICA tax. 

Further, Vitale relies on the fact that the FICA expenditure 
was expressly authorized by the Local Executive Board in accordance 
with the Local Bylaws. I note that the United States Court of 
Appeals for the Sixth Circuit in affirming Vitale's 1973 
embezzlement conviction quite properly observed that "even if the 
union authorized and ratified the expenditure with full knowledge 
of all the facts, an officer is not for that reason absolved of a 
violation of [29 U.S.C. 501(c)]." Investigations Officer Ex. 25 
at p.3. 

Vitale's reliance on the International Constitution, Article 
V, Section 1(a), in support of his argument that "in judging the 
propriety of the Local's payment of Vitale's FICA, the 
International's payment of FICA on Vitale's International salary 
cannot be considered," is also misplaced. The "in addition to" 
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language found in the IBT Constitution can only be reasonably 
interpreted • to mean "beyond that received" from a subordinate 
entity. To interpret it as Vitale suggests would authorize 
International Officers who also hold positions with subordinate 
entities to double dip at will. 

I also reject Vitale's argument that the Investigations 
Officer cannot prove that Local 283 was paying the "extra" FICA 
contribution because it is equally possible that the International 
was responsible for the "extra" payments. In other words, Vitale 
may be guilty of stealing from the International, but not the 
Local, and since there is no way to discern the difference, the 
Investigations Officer cannot sustain his charge. That the Local's 
FICA contributions came after Vitale was already receiving his 
contributions from the International, leads to the reasonable and 
logical conclusion that it was the Local's contributions which 
resulted in the "double" payment. 

Lastly, as for the employee who may be receiving hypothetical 
FICA contributions from both an IBT related employer, and a non-
IBT employer, if under those facts it is determined that such 
action constitutes an embezzlement, then that employee would be 
subject to disciplinary action. See United States v. IBT. 905 F.2d 
610, 623 (2d Cir. 1990) (affirming the finding that an IBT official 
who embezzles from a non-IBT entity has committed conduct violative 
of the IBT Constitution and may be sanctioned.) Without specific 
facts, however, which would shed light on the intent of the 
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employee in Vitale's hypothetical, it serves no purpose to consider 
that scenario. In posing this hypothetical, Vitale ignores the 
special duty he owes to both the Local and International Union, as 
an International Vice President and Local Union President. 

IV. The Merits of Charge Two 
Count Two charged Vitale with the attempted embezzlement of 

a new Lincoln Town car to be purchased by the Local and transferred 
to him in 1989 in violation of the Local's Bylaws. The undisputed 
facts underlying this charge are as follows: 

1. On March 7, 1973, Vitale was sentenced for his 
conviction for embezzling union property by 
significantly underpaying for a Local car. 
Investigations Officer Ex. 24. 

2. Vitale knew at the time that if his conviction was 
affirmed, he would be barred by federal law from 
holding union office for five years. T156-4 to 7. 

3. Two months after his 1973 conviction but prior to 
its affirmance on appeal, Local 283's Executive 
Board (with Vitale voting) passed resolutions which, 
inter alia, would result in Vitale receiving the 
Local's automobile he was using at the time if he 
left office "for any reason" including being forced 
to leave office by virtue of his conviction. Vitale 
Ex. 3; T156-8 to T157-7. 

4. At the time, Section 15(c) of Local 283's Bylaws 
provided that: 

In such instances where the Local 
Union provides an automobile [to an 
officer], title to the automobile 
shall remain at all times in the 
name of the Local Union. 

5. Following his conviction, Vitale filed an 
application to the Parole Board to be relieved of 
his statutory bar to hold office. Pending a 
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determination of this application, Vitale did not 
take possession of the car he was using at the time. 
T159-10 to T160-2. 

6. On December 20, 1974, the Parole Board removed 
Vitale's statutory bar to hold office. Vitale Ex. 
1. 

7. Restored to office, Vitale did not take advantage 
of the resolution regarding the car which was, and 
is, still in place. Vitale's Post-Hearing 
Memorandum at p.35. 

8. In 1975, Vitale was appointed to fill the vacancy 
of the then retiring President of Local 283. T52-
6 to 9. 

9. In June 1988, at an Executive Board meeting Vitale 
discussed the possibility of replacing his 1984 car. 
Investigations Officer Ex. 16 at p.3. 

10. In August 1989, the Executive Board agreed that 
Vitale could purchase a new Lincoln Town car or 
Cadillac. T123-19 to 23. 

11. On October 19, 1989, an election was held and Vitale 
lost his bid for President to Donald Stone. 

12. At an Executive Board meeting held on October 27, 
. 1989, Vitale reported "that as previously approved 
by the Executive Board, he ordered a new Town car 
and submitted the quote to the Executive Board (the 
order form and the cost)." Investigations Officer 
Ex. 18 at p.2. On that same day the Secretary-
Treasurer of Local 283 wrote to President-elect 
Donald Stone and advised him "that a new car is on 
order for President Vitale. If President Vitale 
should leave his Local Union office on or before 
January 1, 1990, this car will go with him." 
Investigations Officer Ex. 19. 

13. In 1989 Local 283's Bylaws still provided that 
"title to the automobile shall remain at all times 
in the name of the Local Union." Investigations 
Officer Ex. 22 at Section 16(c). 

14. In early November 1989, Vitale's purchase of the 
new Town Car was reported in the Detroit press. 
Investigations Officer Ex. 20. 
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15. Subsequently, Vitale cancelled the order for the 
car. Vitale testified this was done because he was 
advised.by his attorney that the election results 
would be overturned by either the Joint Council or 
the Department of Labor. T126-14 to T127-5. See 
also Investigations Officer Ex. 21 at p.l. 

16. Subsequently, the election results were overturned 
and Vitale assumed the presidency. T128-8 to 10. 

17. Vitale conceded that if the election results were 
not overturned, he would have sued the Local to get 
the new car because he "felt [he] was entitled to 
this, car." T127-9 to 17. 

Based on these facts, the Investigations Officer alleges that 
"Vitale•s conniving conduct with the proposed purchase of the new 
car when he believed he lost the election in 1989 was an attempted 
embezzlement. His intent is evident from the proposed timing of 
the car's purchase and the direct prohibition of the proposed 
transfer ift the bylaws." Investigations Officer's Post-Hearing 
Memorandum at p.21. 

Here, I find that the Investigations Officer has failed to 
meet his just cause burden of proving that Vitale acted with 
fraudulent intent to deprive the Local of a new car. Vitale was 
acting pursuant to the 1973 resolution. T164-15 to 24. See also 
Vitale Ex. 3 at p.2. In the past, cars had twice been released to 
union officers pursuant to that resolution. T164-15 to 24. Vitale 
made his intentions plain at all times, announcing his intentions 
at the Executive Board meeting, receiving Executive Board approval, 
and notifying the President-elect. 

The Investigations Officer suggests that the August 1989 
announcement of Vitale's intention to purchase a new car was 
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prompted by his learning that he would be opposed in the upcoming 
Local Union election, and by his knowledge that he might lose. 
This naked assertion is belied by Vitale's uncontradicted testimony 
that he did not know of the political opposition until September 
1989. T162-6 to 11. In addition, the car Vitale had been driving 
at the time was somewhat old — five years old with approximately 
74,000 miles. T122-20 to T123-17. 

Moreover, Vitale's original intention regarding the passage 
of the Resolution in 1973 has no bearing on his intended purchase 
of the car in 1989. The Investigations Officer's suggestion that 
Vitale's alleged attempt to get a car in 1973 when faced with 
possible suspension from the union, somehow carries forward to his 
announced intention to purchase a car some seventeen years later, 
is afforded no weight. 

Our inquiry/ however, does not end with a determination that 
the Investigations Officer has failed to establish Vitale's 
fraudulent intent. Such a determination only precludes a finding 
of embezzlement as contemplated by 29 U.S.C. 501(c). Beyond 
alleging a 501(c) embezzlement Charge Two also alleges a violation 
of the Local Bylaws themselves, and the IBT Constitution Article 
XIX, 6(b)(1), which prohibits a violation of a Local Union Bylaw 
provision. With regard to finding a violation of the Local Bylaws 
and the International Constitution, the Investigations Officer has 
carried his burden. 
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Local 283'§ Bylaws are clear in their prohibition regarding 
the transfer of Union-owned cars. Vitale suggests that the 
Executive Board has interpreted Section 16(C) of the Local Bylaws 
so as not tp preclude a transfer of a car to an officer who is 
leaving the Local,. Vitale argues that: 

[T]he plain terms of Section 16(C) do not prohibit the 
severance policy in question. Section 16(C) requires 
that so long as the Union provides its officers or 
representatives with automobiles, [emphasis in original], 
"title to the automobile shall remain at all times in the 
name of the Local Union." Once an officer relinquishes 
his position, nothing in the By-laws precludes the Local 
from transferring title to the ex-official . . . . 
[Vitale*s Post-Hearing Memorandum at p.32.] 

Such an interpretation is not only unreasonable, but flies in the 
face of the plain language of 16(C). The relevant portion of 
Section 16(C) provides: 

The Local Union may provide its officers or 
representatives with automobiles upon authorization of 
the membership . . . . In such instances where the Local 
Union provides an automobile, title to the automobile 
shall remain at all times in the name of the Local Union. 
[emphasis supplied] 

The provision can be no clearer — if the Local decides to purchase 
an automobile for the use of an officer, the Local shall always 
retain title to that automobile. There are no qualifications 
placed on this prohibition. The 1973 Resolution violates this 
provision. While Vitale may have relied in good faith on the 1973 
Resolution, reliance on an invalid Resolution does not justify a 
violation of a Bylaw provision. This is especially so when such 
a violation results in the diversion of Union funds or assets. To 
amend the Bylaws strict procedures must be followed. See 
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Investigations Officer Ex. 22 at Section 29. Those procedures 
contemplate, inter alia, a rank-and-file vote on all amendments. 
If the Executive Board wishes to amend Section 16(C), it should do 
so by following the procedures set forth in Section 29 of the 
Bylaws. 

Vitale suggests that since he did not take a "substantial 
step" toward taking the car, he is not guilty of the "attempt" 
offense alleged in Charge Two. Vitale's Post-Hearing Submission 
at pp.34-35. Vitale's suggestion is unfounded. Vitale placed the 
order for the car after he lost the election. The Secretary-
Treasurer wrote to the President-elect stating Vitale would take 
the car in January. The fact that the order was cancelled is not 
relevant. Vitale only cancelled the order believing the election 
would be overturned. If it was not overturned, Vitale himself 
admits that he would have initiated legal action to get the car. 
In other words, Vitale did not abandon his scheme but merely 
temporarily stayed his action, pending the resolution of his 
election protest. 

Thus, I find that the Investigations Officer has satisfied his 
just cause burden of proving that Vitale attempted to violate Local 
Union Bylaw 16(C) and the International Constitution, Article XIX, 
Section 6(b)(1), when he took substantial affirmative steps to take 
possession of the Local's car. 
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V. The Merits Of Charges Three And Four 
Charges Three and Four against Vitale allege that he brought 

reproach upon the IBT by virtue of two prior criminal convictions. 
The first was a 1972 guilty plea to accepting a loan from an 
employer while Recording Secretary of Local 283. Investigations 
Officer Ex. 23, 24. The second was a 1973 guilty verdict on a 
charge of embezzlement arising out of a scheme to obtain for 
himself a car belonging to the Local for less than full value. 
Investigations Officer Ex. 23, 24. Both convictions in and of 
themselves bring reproach upon the IBT. It is always shameful when 
a Union officer, albeit a Local Union officer at the time, is 
convicted of federal offenses in connection with his Union 
position. That Vitale has risen in the Union and now sits on the 
International General Executive Board, only magnifies the 
reproachful impact on the IBT of these convictions. Vitale raises 
three defenses to these charges. None has merit. 

First, Vitale contends that the Parole Board's decision 
releasing him from the statutory bar from office should result in 
the inadmissibility of evidence of his 1973 embezzlement 
conviction. 

Second, Vitale argues that based upon equitable principles 
such as laches, these two convictions, given their remoteness in 
time, should not form the basis of any charges. 

Lastly, Vitale raises the defense found in Article XIX, 
Section 3(d) of the International Constitution. 
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Addressing each of these defenses in order — on December 30, 
1974, the United States Board of Parole issued a certificate of 
exemption relieving Vitale from the five year statutory bar from 
serving as a union officer imposed under the Labor Management 
Reporting and Disclosure Act, 29 U.S.C. 401, et sea, because of his 
embezzlement conviction. Vitale Ex. 1. Simply stated, the Parole 
Board's decision does not change the fact that in 1973 Vitale was 
convicted of embezzling from his Local. The Parole Board's actions 
may, however, be evidence in mitigation. 

The same holds true for Vitale's reliance on the age of his 
two convictions. While the passage of time may be a consideration 
in considering the penalty to be imposed, it does not alter the 
fact that Vitale was twice convicted for federal offenses and that 
these convictions bring reproach upon the IBT. That his two 
convictions continue to bring reproach upon the IBT is evidenced 
by the press reports that issued in 1989 when Vitale was appointed 
as an International Vice President. See e.g. Investigations 
Officer's Ex. 42-46. These reports mention Vitale's criminal 
convictions. 

As for the Section 3(d) defense, Article XIX, Section 3(d) of 
the IBT Constitution provides, in pertinent part, as follows: 

Charges against elective officers of the 
International Union or any subordinate body shall be 
limited only to those activities or actions occurring 
during their current term of office, and only those 
activities and actions occurring prior to their current 
term which were not then known generally by the 
membership of the International Union or the subordinate 
body in the case of an officer of a subordinate body. 
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It is now settled that a respondent who raises the Section 3(d) 
, i \ 

defense has the burden of proving "that the membership . . . had 
conclusive, knowledge that defendants were actually guilty of the 
conduct charged when they were" elected to their current term of 
office. United States v. IBT. 735 F.Supp 506, 517 (S.D.N.Y.), 
aff'd. 905 F.2d 610 (2d Cir. 1990). Vitale invokes Section 3(d), 
claiming that,, his two criminal convictions were known generally to 
the relevant memberships.6 

The Investigations Officer raises two points in this 
connection. First, Vitale failed to conclusively establish that 
Vitale's two previous convictions were known generally by the 
relevant memberships. Second, because Vitale was appointed to his 
position as an International Vice President, Section 3(d) is not 
applicable to any sanctions imposed on him in his capacity as an 
International Officer.6 

6 A discussion of exactly which memberships' knowledge is 
relevant when considering Section 3(d) can be found at pp.29-30, 
infra. 
8 The Investigation Officer also seems to argue Vitale cannot 
avail himself of a Section 3(d) defense because the charges filed 
by the Investigation Officer were pending at the time of Vitale's 
election to Local Union office in 1990. Investigation Officer 
Post-Hearing Memorandum at p.25. The Investigation Officer 
suggests that Section 3(d) only precludes charges which are filed 
against an elective officer after an election. I reject this 
argument. The focus of Section 3(d) is on the conduct underlying 
the charges. If the Local 283 rank-and-file elected Vitale as 
President with general knowledge of his prior convictions, 
Section 3(d) would, in effect, bar Charges Three and Four. To 
find otherwise would be to ignore the underlying purpose of 
Section 3(d) — to prevent the disciplinary process from being 
used to reverse the well-informed choice of the electorate. 
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Dealing with this latter argument, Section 3(d) is designed 
to prevent the upsetting of election results by the filing of 
disciplinary charges "against elective officers." United States 
v. International Brotherhood of Teamsters. 905 F.2d 610, 620 (2d 
Cir. 1990). It follows then, that where there is no election, 
Section 3(d) has no application. 

In a December 12, 1990, letter to me, Vitale's attorney 
indicates that "[o]n April 25, 1989, Mr. Vitale was selected Vice 
President of the International Brotherhood of Teamsters, an 
elective office of the Teamsters International, by General 
President William McCarthy. His selection was approved by the 
unanimous vote of the General Executive Board on that date." 
Vitale's characterization of his International Vice President 
position as an "elective office" is a misnomer. There was no 
election of Vitale as an International Vice President. He was 
selected by the General President and that selection was approved 
by the General Executive Board. Article IV, Section 2 of the IBT 
Constitution sets forth the procedure for the "[e]lection for each 
of the offices of Vice President." This procedure was not followed 
in Vitale's case. But cf. Article VI, Section 1(a) ("The General 
President . . . shall fill any vacancy among the officers of the 
International Union, subject to the approval of the majority of the 
General Executive Board"). Thus, to extent Charges Three and Four 
touch upon Vitale's office as International Vice President, he 
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cannot hide behind the shield of Section 3 (d) since he was not 
elected to that position. 

Vitale concedes that his office as Chairman of the National 
Automobile, Petroleum and Allied Trades Division was an appointed 
position. Thus, Section 3(d) will not shield Vitale from Charges 
Three and Four touching upon this position. 

Since Vitale was elected in early 1990 to the position of 
President and Business Agent of Local 283, Section 3(d) does have 
applicability to the extent Charges Three and Four affect Vitale's 
Local Union positions. See William J. Rodger's letter dated 
December 12, 1990. Similarly, on August 2, 1990, Vitale was 
elected as Vice President of Joint Council 43 by the 140 delegates 
to the Council. Ibid. In addition, in May of 1990, Vitale was 
elected as a member of the Policy Committee of the Central States 
Conference of Teamsters by vote of 313 delegates from the 190 
locals in the Central States Conference of Teamsters attending the 
conference. Ibid. Around that same time, Vitale was elected as 
the Secretary-Treasurer of the Central States Conference of 
Teamsters Policy Committee by the other elected members of the 
Policy Committee. Ibid. The Investigations Officer does not 
contest the characterization of these positions as "elective" 
offices. Seg Robert W. Gaffey letter dated December 13, 1990. 
Given this, we must address the issue of whether Vitale has carried 
his burden under Section 3(d). 
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Vitale highlights the following in support of the argument 
that his two convictions were "known generally": 

1. In 1972 and 1973, four newspaper articles were 
published in both Detroit newspapers outlining 
Vitale's convictions. Vitale Ex. 15. 

2. Those or similar articles were circulated to union 
members or posted on employee bulletin boards by 
persons opposed to Vitale's efforts to organize 
workers at Heublein, Mobil, Amoco, Delta Resin and 
Corda Leasing. T49-12 to T55-4. 

3. In 1976 [PROD] distributed a detailed report listing 
Vitale* s convictions to every one of the 2,000 
delegates, alternate delegates and guests at the 
1976 International Convention. T55-7 to 24; Vitale 
Ex. 13. This same report was later circulated to 
every Local Union in the United States. T55-25 to 
T56-4. 

4. In 1977, prior to Vitale being appointed by the 
Local 283 Executive Board as President, copies of 
the convictions were circulated "around the barns." 
T52-14 to 15. 

5. In 1978, Corda Leasing held a "captive audience" 
meeting of its employees and disclosed Vitale's 
convictions in an unsuccessful effort to prevent 
the workers from voting for IBT representation. 
T54-19 to T55-3. 

6. In 1980-81 in a representation battle at Heublein, 
both the Distillery Workers and the Machinists Union 
used Vitale's prior convictions to discredit the IBT 
organizing team. T53-13 to T54-10. 

7. In 1982, during elections to select officers for 
Michigan Joint Council 43, every delegate received 
a verbatim transcript of Vitale's prior convictions. 
T56-17 to 23. 

8. In or around 1983, every member of the General 
Executive Board of the IBT received a letter from 
the disgruntled wife of the International Vice 
President Robert (Bobby) Holmes, concerning Vitale's 
convictions. T92-4 to 21. 
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9. In 1989, General President McCarthy questioned 
Vitale about the convictions. T85-24 to T86-24. 

10. During the last election at Local 283, Vitale's 
opponents allegedly highlighted Vitale1 s convictions 
in their campaign material. Vitale Ex. 14. 

11. Phil Feretti, a business agent with Local 283, 
testified that "anybody that didn't know about 
George Vitale's conviction had to be blind and deaf 
and dumb because it has been publicized numerous 
times over and over and over. In the newspaper. 
Any sort of a campaign." T193-25 to T194-5. 

12. Anita Eason Peek, a business representative and a 
trustee at Local 283, testified that a newspaper 
article concerning Vitale's 1973 conviction 
regarding the embezzlement of the car, had been 
posted at the Marathon Refinery for "many years." 
T184-14 to T185-18. 

Most of these factors are not probative on the issue of 
whether the Local 283 rank-and-file, the membership of Joint 
Council 43, or the membership of the Central States Conference 
generally knew of Vitale's convictions prior to his various 
elections in 1990. That the knowledge of these memberships is 
relevant in testing the applicability of a Section 3(d) defense is 
clear from the plain language of the IBT Constitution. 

In determining the applicability of the Section 3(d) defense 
it is the general knowledge of the "membership of the International 
Union or the subordinate body in the case of an officer of a 
subordinate body" that is relevant. In this case,the knowledge of 
the 1990 Local 283 membership is relevant when addressing Vitale's 
Local Union positions given that he was last elected to those 
positions in 1990. For Vitale's Joint Council Vice-Presidency it 
is the general knowledge of the 1990 membership of the 20 Michigan 
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IBT locals which comprise Joint Council 43 that is relevant given 
that he was also elected to that position in 1990. See William J. 
Rodger's letter dated December 12, 1990. In regards to Vitale's 
two Central Conference positions (both of which came about by 
virtue of 1990 elections) , it is the general knowledge of the 1990 
membership of the 190 locals in the Central States Conference of 
Teamsters that is relevant. Ibid. With this in mind, a review of 
the factors emphasized by Vitale in support of his 3 (d) defense 
leads to the conclusion that he has failed to meet his Section 3 (d) 
burden. 

No proof was offered as to what percentage of these relevant 
memberships read the newspaper accounts which were published in 
1972 and 1973. Similarly, no proof was offered as to what 
percentage of these memberships were familiar with the articles 
which were posted on employee bulletin boards by persons opposed 
to Vitale's efforts to organize certain shops. 

Vitale did not establish what percentage of these memberships 
were present at the 1976 International Convention when the PROD 
literature was distributed. The fact that this same literature was 
distributed to "every local union" is also of little relevance, 
since we do not know what percentage of the relevant membership 
knew of the existence and contents of the literature. The same 
holds true of the literature circulated "around the barns" in 1977; 
the 1978 meeting held at Corda Leasing; the materials circulated 
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in 1980-81 during the Heublin organizing campaign; and the 
literature distributed during the 1982 Joint Council 43 elections.7 

The fact that a disgruntled wife sent some literature to the 
General Executive Board in 1983, or that General President McCarthy 
questioned Vitale in 1989 about his convictions, also has no 
relevance to the central question of the extent of the knowledge 
of the 1990 membership of Local 283, Joint Council 43, or the 
Central States Conference of Teamsters. 

As for Mr. Feretti's testimony that everybody knew about 
Vitale*s "conviction," it is unclear which conviction is spoken of 
by Feretti, the 1972 conviction or the 1973 conviction. Similarly, 
in Ms. Peek's testimony about the article at Marathon Refinery 
regarding the 1973 conviction, she could not remember with any 
certainty whether the article also discussed the 1972 conviction 
involving the taking of money from an employer. Moreover, no proof 
was offered as to how many Local 283 members work at Marathon and 
have access to the bulletin board where the article was posted. 

In addition, Vitale did not even suggest that the four 1989 
newspaper articles submitted by the Investigations Officer (which 
discussed Vitale's convictions) were read by any of the relevant 
memberships. 

7 The fact that every delegate to the Joint Council received a 
verbatim transcript of Vitale's conviction in 1982 has no bearing 
on the issue of what percentage of the membership of the 20 
Michigan IBT Locals which comprise Joint Council 43 knew of the two 
convictions in 1990. 
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This leaves us with the campaign literature which was 
allegedly circulated by Vitale's opponents during the 1990 campaign 
at his Local Union. Vitale Ex. 14. Beyond a statement in Vitale's 
post-hearing brief at p.42, that "Vitale's prior convictions were 
the central theme of his opponents' campaign literature," nothing 
was offered to establish the fact that such literature was 
distributed or to establish the extent to which the Local Union 
rank-and-file and the other relevant memberships knew it existed. 

Given the sparse evidence produced on the issue of the general 
knowledge of the Local 283 membership, the Joint Council 43 
membership or the Central States Conference of Teamsters membership 
concerning Vitale's two convictions prior to his 1990 elections, 
I find that Vitale has failed to carry his burden of establishing 
that Section 3(d) bars Charges Three and Four.8 

VI. The Merits of charge Five 
Charge Five alleges that Vitale in 1979 solicited "assistance 

in the payment of Richard Fitzsimmons' legal fees in defense of a 
federal indictment from Allen Dorfman." At the time Dorfman was 
a service provider to the Michigan Conference of Teamsters and 
Fitzsimmons was a trustee of the Michigan Conference of Teamsters 
Fund. Mr. Dorfman, a convicted felon, has since been widely 

8 Even assuming, for purposes of argument, that Vitale was 
"elected" as an International Vice-President, no evidence was 
offered as to what percentage of the "membership of the 
International Union generally knew of his convictions. 

-32-



publicized as a. link between the Central States Pension Fund and 
the La Cosa- Nostra. T129-17 to 23; Investigations Officer Ex. 34; 
Vitale Ex. 13 at 84, 88. The federal indictment in which Mr. 
Fitzsimmons was named as a defendant charged Fitzsimmons with 
illegal receipt of labor payments. Investigations Officer Ex. 28. 
The Investigations Officer charged that Vitale's alleged 
solicitation from Dorfman violated his [Vitale's] fiduciary duty 
as a Union officer (International Constitution, Article II, §2 (a) 
and Article XIX, §6(b)); as well as 18 U.S.C. §§1954 and 2. 

The Investigations Officer's proofs on this charge rest on a 
1979 court-authorized electronic surveillance at an office used by 
Dorfman in Chicago. The intercepted conversation was among 
Dorfman, Joseph Lombardo (a member of the Chicago La Cosa Nostra), 
and Sol Schwartz, an associate of Dorfman. In the transcript of 
the conversation produced by the Investigations Officer 
(Investigations Officer Ex. 29A), the following relevant exchange 
is transpired: 

DORFMAN: Oh, now this guy wants him to meet GEORGE 
VITALE and GEORGE VITALE'S last name 
(inaudible) ALLEN, are we gonna do something? 
Great opening line, exactly his, his statement 
but you know. . . . 

LOMBARDO: What's his name? 
DORFMAN: Did you ever think, you can . . . verbatim he 

would remember every f[ ], GEORGE VITALE 
from Detroit. Michigan. He says, ah, ALLEN are 
we gonna do something? So I think he's on ribs 
(garbled) f[ ] what you wanna do. You 
wanna go to dinner with me you're welcome to 
come. I says I got ah 
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SCHWARTZ: (Laughter) 
DORFMAN: A meeting with, really, that's what I thought 

it was about. He says nooo, he says we gotta 
run a party or something for DICK FITZSIMMONS. 
So we gotta (garbled) I says for what purpose. 
You gotta raise money for his legal defense. 
So I says to him GEORGE I'll be happy to 
contribute to DICK'S legal defense. I says 
why don't you tell him to go to his f[ ] 
old man and tell him to dig into nine hundred 
fifty million claims he's got stashed away. 

SCHWARTZ: Yeah. 
DORFMAN: I says what the f[ ] am I yelling at him 

for. You know geez (laugh) ought to be a real 
good moment anyway. Oh f[ ], do you 
f [ — — ] believe this, DICK FITZSIMMONS gotta 
raise money for his legal defense. His f[-] 
old man can fill this room eighty-six times. 
[Emphasis supplied] 

The actual tape recording from which this transcript was 
derived (Investigations Officer Ex. 29B) is of poor quality and 
garbled. Notwithstanding this, I have listened to the tape and I 
am satisfied that the transcript accurately captures the 
conversation. A reading of the relevant portion of the 
transcript, however, does not support the Investigations Officer's 
charge that Vitale solicited Dorfman to contribute funds to 
Fitzsimmons' legal defense.® 

First, there is no mention of a telephone call. We have an 
indication from Dorfman that "this guy wants him to meet GEORGE 
VITALE." (Emphasis supplied.) This clearly suggests that Dorfman 

9 In fact, in the Investigations Officer's post-hearing 
memorandum, he describes a telephone call from Vitale to Dorfman. 
The transcript reflects no telephone call at all. 
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is recounting e* conversation he had with a "guy" other than 
Vitale, and "this guy" wants another person ("him") to meet 
Vitale. 

We next have Dorfman responding to Lombardo's question, 
"What's his name?" as follows: 

Did you every think, you can . . . verbatim he would 
remember every f[ ], GEORGE VITALE from Detroit, 
Michigan. He says, ah, ALLEN are we gonna do something? 

The transcript is unclear whether Lombardo is asking for the 
identity of the person to whom Dorfman spoke, or if Lombardo is 
asking Dorfman to repeat the name of the person "this guy" wants 
"him" to meet. 

The most probative portion of the transcript is Dorfman 
stating: 

You gotta raise money for his legal defense. So I 
says to him GEORGE I'll be happy to contribute to DICK's 
legal defense. 

Given the confused context of the use of Vitale's name in the 
earlier portions of the transcript, I find that this reference is 
too clouded to carry the Investigations Officer's just cause 
burden. In making this determination I am not unmindful of 
Dorfman*s knowledge of who Vitale was at the time, and the fact 
that Dorfman had once arranged to have Vitale "comped" at a Las 
Vegas casino. Investigations Officer Ex. 31, 32. I also recognize 
that at the time Vitale knew who Dorfman was, knew of his 
reputation, and in fact, in 1978, Vitale had sought Dorfman's 
assistance to aid his son to enter the Hotel Administration program 
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at University of Nevada - Las Vegas. T129-15 to 23; T175-5 to 8; 
T131-14 to T133-16. None of this, however, changes the four 
corners of the conversation between Dorfman, Lombardo and Schwartz. 
That conversation simply does not support the Investigations 
Officer's allegations. 

Given the foregoing conclusion, I need not reach the hearsay 
issues raised in considering the substance of Dorfman's statements. 

VII. The Merits of Charge Seven 
The last Charge at issue relates back to Charge One — the 

FICA reimbursement scheme. This time, however, the focus is on the 
1987 Labor Organization Annual Report ("LM-2") of Local 283. 
Investigations Officer Ex. 35. The 1987 LM-2 failed to itemize the 
FICA contributions in its proper place and instead listed them as 
"direct taxes." (Line 69 "Cash Disbursements") The Investigations 
Officer alleges that the inclusion of the FICA reimbursement as 
"direct taxes" did not accurately reveal the fact that the FICA 
taxes were paid on behalf of the Local 283 employees. It is not 
disputed that the FICA contributions should have been listed as 
"Disbursements To Officers (Other Disbursements)" on Scheduled of 
the LM-2. In fact, in 1989, after the Investigations Officer 
discovered the error, an amended 1987 LM-2 was filed properly 
listing the FICA contribution. 

The Investigations Officer alleges that the 1987 LM-2 was part 
of a large scheme to conceal the FICA contribution plan from the 
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Local 283 membership and the Department of Labor. According to the 
Investigations Officer, Vitale wanted the membership to believe 
that Local 283 officers had actually suffered a voluntary pay cut. 

Vitale asserts that the misinformation was a result of an 
innocent bookkeeping error committed by the then bookkeeper of 
Local 283, Mary Solis. Ms. Solis retired in 1988, and the error 
was not repeated in that year. In addition, as already noted, an 
amended 1987 LM-2 was filed in 1989 to correct the error for the 
year 1987. 

The Investigations Officer failed to overcome Vitale's claim 
that the 1987 LM-2 filing error was indeed nothing more than a 
bookkeeping error. Vitale submitted an unrebutted affidavit from 
Ms. Solis ii? which she stated that she mistakenly believed that the 
FICA payments were a "tax free" benefit not includable in gross 
earnings on the W-2. Vitale Ex. 6 at par. 4. Local 283's 
accountants testified at the hearing that they failed to notice Ms. 
Solis' error, notwithstanding the fact that they reviewed the 
Local's books and records. T243-1 to 16. The accountants then 
prepared the 1987 LM-2. Simply put, since the data upon which the 
accountants relied in preparing the 1987 LM-2 were erroneous, and 
the error was not caught by the accountants, it was carried forward 
to the LM-2. Vitale then signed the LM-2 without reading or 
reviewing it. T109-10 to T110-9; T153-5 to 20. 

While I find that Vitale did not act with fraudulent intent 
by signing the 1987 LM-2, the fact remains that in 1987 an LM-2 
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containing false and misleading information was signed by Vitale 
and filed with the Department of Labor. Vitale breached his 
fiduciary duty as an officer of Local 283 by not reading or 
reviewing the LM-2 before signing it. As the Secretary-Treasurer 
of Local 283, and a signatory to the LM-2, Vitale mtist bear the 
responsibility for the contents of that document. He cannot skirt 
his responsibility by hiding behind bookkeeping and accounting 
errors. 

Thus, I find that the Investigations Officer has satisfied his 
burden of proving that Vitale violated his duty as the Secretary-
Treasurer of Local 283 when he signed and caused a false LM-2 to 
be filed in 1987. 

VIII. The Penalty To Be Imposed 
A. Charge One 
The fact that Vitale was double-dipping into his Local Union 

treasury is a serious breach of his duty as an officer of that 
Local. The fact that Vitale took advantage of his International 
office by coveting his Local's funds for his personal benefit 
further aggravates his offense. All Union officers, especially 
those who hold important positions on the International General 
Executive Board, are charged with the responsibility of acting as 
fiduciaries for the funds entrusted to them. Vitale breached that 
responsibility. While I have considered the many letters submitted 
in support of Vitale's character and quality as a Union leader, I 
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cannot ignore the seriousness of this offense. I also cannot 
ignore Vitale's prior conviction for embezzlement. Accordingly, 
I impose a period of suspension on Vitale of five years. Thus, 
Vitale is to remove himself from all of his IBT-affiliated Union 
positions (including membership in the IBT) and draw no money or 
compensation therefrom, or from any other IBT-affiliated source. 

B. Charge Two 
The attempted transfer of the Lincoln Town Car in violation 

of the Local's Bylaws is yet another example of Vitale's 
willingness to ignore his fiduciary obligation to protect union 
assets. As to this charge, however, I find it to be a mitigating 
factor that the Local had twice relied on the 1973 Resolution in 
transferring cars to Union officers. While I can somewhat 
understand Vitale's reliance on the past actions of the Local, such 
reliance does not excuse Vitale's willingness to once again seize 
the opportunity to profit from his office. As a penalty on Charge 
Two, I impose a period of suspension on Vitale of one year, to run 
concurrently with the five year suspension imposed as a penalty on 
Charge One. 

c. Charges Three And Four 
The two convictions which form the basis of these charges are 

seventeen and eighteen years old, respectively. The age of these 
offenses in this case are mitigating factors that must be 
considered. Thus, as a penalty on these two charges, I impose a 
period of suspension of one year to run concurrently with the five 
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year suspension, on Charge One and concurrently with the one-year 
suspension .on Charge Two. 

D. Charge seven 
Finding that Vitale's filing of the false LM-2 was not part 

of a cover-up scheme, and given that the Local filed a correct LM-
2 in 1988 and an amended LM-2 in 1989, I impose a suspension of 
six months, to run concurrently with the five year suspension on 
Charge One, and also concurrently with the suspensions imposed on 
Charges Two, Three, and Four. 

IX. My Voluntary stay And Other Sanctions 
I will stay this decision and the penalty imposed pending 

Judge Edelstein's review of my decision, which will be submitted 
to him for consideration by way of Application. 

The only matter left to be considered is whether I should 
impose sanctions impacting upon Vitale's benefits (including 
pension, health and welfare benefits). See Investigations Officer 
v. Senese. et al.. Supplemental Decision of the Independent 
Administrator (November 29, 1990). In order to give the 
Investigations Officer, Vitale and the IBT the opportunity to 
address this subject I will withhold filing this decision until 
receipt of supplemental submissions and a determination by me with 
respect thereto. Thereafter, my decision will be filed with Judge 
Edelstein by way of Application as provided for in the Consent 
Order. 
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Accordingly, I direct that Vitale submit to me within fourteen 
(14) days a schedule of any and all IBT-related benefits to which 
he is entitled, as well as a brief setting forth his position as 
to my jurisdiction to either terminate Vitale's access to those 
benefits or, in the alternative, to prevent further funding of 
those benefits by IBT-affiliated sources. If the IBT wishes to be 
heard on this issue, their submission will also be due within 
fourteen days. The Investigations Officer and the Government will 
then have fourteen days to make their submissions. Seven days 
thereafter Vitale and the IBT can reply. 

In closing I will want to be advised whether Vitale's legal 
fees in these proceedings have been, or will be, paid by an IBT-
af filiated entity, since these may be considered a benefit. 

Dated: December 18, 1990 
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