
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA AFL-CIO, et al., 

Defendants. 

APPLICATION #129 
Re: JAMES D. JACKSON 

LORSTTA A. PRESKA, United States District Judge: 

The Independent Review Board ("IRB") of the 

International Brotherhood of Teamsters ("IBT") brought 

Application 129 concerning disciplinary action taken against 

James D. Jackson ("Jackson"), a member of Local 299 in Detroit, 

Michigan. Jackson was charged with bringing reproach upon the 

IBT and violating his membership oath in violation of Article II, 

Section 2(a) and Article XIX, Sections 7(b)(1) and (2) of the IBT 

Constitution and Paragraph E(10) of the Consent Decree, by 

knowingly associating with a barred person, Michael C. Bane 

("Bane"), after Bane was permanently barred from the IBT on July 

17, 2001. 

The IRB referred the charge against Jackson to the IBT 

on February 27, 2007. By letter dated March 7, 2007, the IBT 
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General President notified Jackson chat a hearing on the charges 

had been scheduled for April 5, 2007. Approximately one week 

before the scheduled hearing, on March 28, 2007, Jackson 

requested an adjournment of the hearing, which the IBT rejected. 

An IBT panel conducted a hearing on April 5, 2007, and on May 23, 

2007, the IBT General President adopted the decision of the IBT 

panel (i) holding that Jackson had violated the IBT Constitution 

and the Consent Decree by knowingly associating with Bane after 

Bane was permanently barred from the IBT; and (ii) recommending 

that Jackson be permanently barred from the IBT (the "IBT 

Decision"). 

disciplinary actions taken by any IBT entity on IRB-recommended 

charges to determine whether the charges were "pursued and 

decided" by that IBT entity "in a lawful, responsible, or timely 

manner" and whether the resolution of those charges is 

"inadequate under the circumstances." Consent Decree H G(f); see 

also IRB Rules ^ 1(7). By letter dated September 11, 2007, the 

IRB found the IBT Decision "not inadequate." 

Although the Consent Decree contains no express 

procedure by which a union member disciplined by an IBT entity on 

IRB-recommended charges may appeal such a "not inadequate" 

determination to this Court, the IRB has followed a practice of 

facilitating judicial review of its "not inadequate" 
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determinations when a charged party demonstrates his intention to 

seek review of a "not inadequate" finding." See Sombrotto v. 

IBT, No. 01 Civ. 9285 (LAP), 2003 ML 252156, at *4 (S.D.N.Y. Feb. 

3, 2003) ("This Court may also review IRB determinations that 

union discipline is 'not adequate' when requested by the IRB."); 

see also United States v. Boggia, 167 F.3d 113 (2d Cir. 1999) 

(upholding district court's affirmance of IRB "not inadequate" 

determination). Accordingly, the IRB submitted Application 129, 

by which the IRB requests that the Court adopt as an order of the 

Court the IRB's determination that the IBT'S resolution of the 

charges recommended by the IRB was "not inadequate." 

The Court has considered the IRB's Application 129, 

Jackson's Objection dated January 4, 2008, the IBT's papers dated 

January 10, 2008, the Chief Investigator's papers dated 

January 25, 2008, and the Government's papers dated January 31, 

2008. For the reasons set out below, the IRB's application is 

granted, and its determination upheld in all respects. 

Discussion 

I. Standard of Review 

The standards governing review of IRB disciplinary 

decisions are well established. This Court reviews 

determinations made by the IRB under an "extremely deferential 

standard of review." United States v. IBT ("Carey & Hamilton"), 
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247 F.3d 370, 379 (2d Cir. 2001); United States v. IBT 

("Simpson"), 120 F.3d 341, 346 (2d Cir. 1997); United States v. 

IBT ("DiGirlamo"), 19 F.3d 816, 819-20 (2d Cir. 1994), cert, 

denied, 513 U.S. 873 (1994). The IRB Rules, which were approved 

by this Court and the Court of Appeals, provide for review of 

decisions of the IRB under "the standard of review applicable to 

review of final federal agency action under the Administrative 

Procedure Act." IRB Rules ^ O. See United States v. IBT ("IRB 

Rules"), 803 F. Supp. 761 (S.D.N.Y. 1992), aff'd as modified, 998 

F.2d 1101 (2d Cir. 1993). Under this extremely deferential 

standard, an IRB decision may be set aside only if it is 

"arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law." Carey & Hamilton, 247 F.3d at 380 

(quoting 5 U.S.C. § 706(2)(A)). 

II. Application 

In his papers, Jackson devotes substantial space to the 

perceived deficiencies in the IBT's decision. As Application 129 

makes clear, however, "the IBT decision is not [now] the subject 

of this Court's review." United States v. Teamsters, 2007 WL 

4563420 (S.D.N.Y., December 27, 2007). Rather, it is the IRB's 

finding that the IBT's decision was "not inadequate" that is 

subject to review, as noted above, under an "extremely 

deferential standard of review." Id. Applying that extremely 
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deferential standard, the IRB acted well within its discretion 

when it upheld the IBT Decision permanently expelling Jackson for 

knowingly associating with Bane. 

A. The IRB's Decision Upholding the IBT's Finding that 
Jackson Knowingly Associated With Bane Was Not 
Arbitrary and Capricious 

Paragraph E(10) of the Consent Decree forbids IBT 

officers, representatives, employees, and members from knowingly 

associating with a member or associate of organized crime or "any 

person otherwise enjoined from participating in union affairs." 

Consent Decree ^ E(10); see also United States v. IBT ("Carey and 

Hamilton Discipline"), 22 F. Supp. 2d 135, 144 (S.D.N.Y. 1998), 

aff'd, 247 F.3d 370, 390 (2d Cir. 2001). "Prohibited knowing 

association . . . is established when contact is purposeful and 

not incidental or fleeting." United States v. IBT, 824 F. Supp. 

410, 414 (S.D.N.Y. 1993), aff'd, DiGirlamo, 19 F.3d 816. 

"Purposeful contacts are prohibited even if no illegal purpose is 

demonstrated[, and pjurposeful contact may occur in either a 

business or social setting." Id. (citations omitted). Knowing 

association may be inferred from the "duration and quality" of 

the association. United States v. IBT ("Senese & Talerico"), 745 

F. Supp. 908, 918 (S.D.N.Y. 1990), aff'd, 941 F.2d 1292 (2d Cir. 

1991); United States v. IBT ("Cozza"), 764 F. Supp. 797, 812 

(S.D.N.Y. 1991). 
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For purposes of the Consent Decree's associational ban, 

a person is considered to have been "enjoined from participating 

in union affairs" if he is either subject to a court order 

enjoining his participation in the affairs of the IBT or another 

union, see United States v. Mason Tenders District Council, 205 

F. Supp. 2d 163, 190 (S.D.N.Y. 2002), or if he was permanently 

barred from membership in the IBT "pursuant to the disciplinary 

process established in the [C]onsent [Djecree," United States v. 

IBT, ("Sombrotto"), 266 F.3d 45, 51 (2d Cir. 2001). The effect 

of the Consent Decree's associational ban on IBT members is 

clear: it prohibits IBT members from knowingly associating with 

any organized crime figure or any person who has been "enjoined 

from participating in union affairs." Because the ban applies by 

its terms to current IBT members, the IRB and the Union may 

enforce the ban against current IBT members who knowingly 

associate with a prohibited person by bringing disciplinary 

charges for violation of the IBT Constitution. 

The evidence shows that over a period of six years 

following Bane's expulsion, Jackson had extensive telephone 

contact with Bane. See Ex. 3* (telephone records demonstrating 

that there were approximately 252 telephone calls between Bane's 

' "EX.," followed by a number, refers to exhibits attached to 
the IRB's report recommending charges against Kikes. "IRB Ex.," 
followed by a letter, refers to exhibits accompanying the IRB's 
Application to this Court. 
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home number and Jackson's telephones). Jackson readily admits to 

contact with Bane prior to his April 17, 2002 deposition, see Ex. 

1 at 190-91, 194-95, 200; Jackson Br. at 6. Indeed, he admitted 

being in contact with Bane on the day prior to his deposition. 

IRB Ex. E at 7; Ex. 1 at 194. Jackson contends, however, that he 

was not informed that the ban against associating with Bane was 

in effect. Jackson Obj. at 6. 

Jackson's contention that he did not know of the 

associational ban prior to his deposition in April 2002, is not 

credible in light of his admissions that he attended the IRB 

hearing concerning Bane and learned that Bane had been 

permanently removed (Ex. 10 at 53, 67, 69), read the Bane 

decision and understood that Local 614 members could not have 

contact with Bane (Ex. 1 at 196-97), and read the decision in the 

Teamster magazine (id. at 198). None of these provided any basis 

for Jackson to believe that a stay of the ban was in effect. 

Moreover, as the IBT recognized in its decision, "[a]s a union 

officer, Jackson had a duty and responsibility to be informed 

about the rules governing the Local and the International Union." 

IBT Decision at 11 (IRB Ex. E.). Accordingly, the IRB properly 

upheld the IBT's decision that Jackson's contacts with Bane prior 

to the April 2002 deposition were "intentional, and that Jackson 

knew or should known of Bane's bar." Id. 
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As to the period after April 2002, Jackson claims that 

"he no longer had any contact with Bane in any fashion." Jackson 

Obj. at 6-7. The evidence, however, is to the contrary. For a 

period of four years after Jackson's deposition, records show 114 

telephone calls between Jackson's cell phone and Bane's home 

phone, of which 40 were three minutes or longer. Ex. 3, 4; IRB 

Ex. E at 8, 12. Jackson implausibly maintains that none of those 

calls was with Bane, but rather the calls were limited to 

conversations with Bane's sons who were members of the IBT. He 

also claims that he let all calls from Bane's number go to 

voicemail so that he could first determine who was calling and 

that he never initiated any conversations with Bane. Jackson 

Obj. at 6, 7-8. 

Based on the evidence presented, the IBT had more than 

ample basis to reject Jackson's explanations for the scores of 

telephone contacts between his phone and Bane's. As discussed 

more fully in the Chief Investigator's brief, the telephone 

records themselves undermine Jackson's claim. See Chief 

Investigator's Brief ("Chief Investigator Br.") at 9-11. For 

example, the records demonstrate that contrary to Jackson's 

assertion, he did not let all calls from Bane go directly to 

voicemail. There were at least 20 calls from Bane's home in that 

period that exceeded three minutes - significantly longer than 

would be necessary to leave a voicemail message. See Ex. 34; IRB 
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Ex. E at at 9. Similarly, Jackson's claim that he called Bane's 

home for the purpose of speaking to Bane's son, Joe Bane, Jr., is 

undermined by telephone records showing that he spoke to Bane's 

son on the son's own cellphone approximately 93 times, thereby 

demonstrating that he had direct access to Bane's son and did not 

need to call Bane's home to find him. See Ex. 30; IRB Ex. E at 

10. Further undermining Jackson's story is the fact that on at 

least eight occasions, Bane's son's cellphone was in use during 

calls between Jackson and Bane's home, when Jackson was 

supposedly speaking to the son via his father's phone. See Ex. 

22; IRB Ex. E at 10. In addition, the telephone records indicate 

that Jackson called Bane's home at least five times without first 

receiving a call from Bane's home, thereby undermining Jackson's 

claim that he never initiated a call to Bane after April 2002. 

See Ex. E at 10: Ex. 3. Thus, as the IBT recognized, Jackson's 

account of the phone calls "strains credulity." IRB Ex. E at 12. 

Given Jackson's admitted contacts with Bane between July 2001 and 

April 2002 -- which would be sufficient to warrant the discipline 

imposed -- as well as the extensive evidence of contacts after 

April 2002, it was not arbitrary or capricious for the IRB to 

uphold the IBT's finding that Jackson had knowingly associated 

with Bane after Bane was expelled from the Union. 
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B. Jackson Failed To Establish Any Procedural Defect in 
His Hearing 

Jackson argues that the procedures at his IBT hearing 

were defective because he was allegedly denied counsel and the 

IBT did not grant him an adjournment to obtain counsel or to 

allow him to call witnesses. Jackson Br. at 2, 4-5. 

Section 101(5) (C) of the LMRDA "does not require that 

union disciplinary hearings incorporate the specific protections 

associated with judicial proceedings, including the right to be 

represented by counsel and the technical rules of pleading, 

procedure, and evidence." Frye v. United Steelworkers of Am., 

767 F.2d 1216, 1224 (7th Cir.), cert, denied, 474 U.S. 1007 

(1985), cited in United States v. IBT ("Kikes"), 2007 WL 2319129 

(S.D.N.Y. Aug. 9, 2007). Thus, although the IBT expressly 

provided Jackson with the opportunity to have counsel present, 

see IRB Ex. C, neither the LMRDA nor the IBT Constitution 

requires a right to counsel at internal union disciplinary 

proceedings. Thus, the denial of Jackson's requests for an 

adjournment to obtain counsel does not constitute a procedural 

defect. 

Jackson's additional claim that he was unaware of his 

ability to call witnesses is similarly unavailing. Jackson was 

explicitly notified that he had the right to call witnesses. IRB 

Ex. C; Ex. E at 3-4, 6. In addition, the disciplinary provisions 

of the IBT Constitution (Article XIX, sec. 1(c)) provide charged 
-10-
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parties with the right to call witnesses, a fact Jackson would 

know as an experienced union official. See IRB Ex. E at 3-6. 

Accordingly, Jackson's challenge to the procedures employed in 

connection with his discipline is denied. 

Finally, to the extent that Jackson claims that the 

IRB-recommended charge against him was politically motivated and 

"a serious blow to intra-union democracy," (Jackson Br. At 2,8), 

based on Jackson's having run for Local 299 President against IBT 

General President James Hoffa, id. at 1, that claim is rejected. 

As the IBT pointed out in its papers, Hoffa was never a member of 

Local 299 and thus never ran for President of that Local. In any 

event, mere speculation and conclusory allegations are 

insufficient to establish bias. Frye v. United Steelworkers of 

America, 767 F.2d 1216, 1225 (7th Cir. 1985), cert, denied, 474 

U.S. 1007 (1985) (". . . charges that bias undermined the 

fairness of a disciplinary proceeding must be supported by 

specific factual allegations from which the operation of bias can 

be inferred."); Cf., United States v. IBT [Simpson], 931 F. Supp. 

1074, 1106 (S.D.N.Y. 1996) (dismissing Simpson's claim of bias 

against two IRB members where such claims were "based solely on 

Simpson's speculation and conclusory allegations."); Yager v. 

Carey, 910 F. Supp. 704, 715 (D.D.C. 1995) (". . . specific 

factual allegations of bias that show that the panelists were 

incapable of hearing plaintiff's case impartially" are necessary 
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to demonstrate an LMRDA violation (citations omitted)), aff'd, 

1998 U.S. App. LEXIS 1984 (D.C. Cir. January 21, 1998); United 

States v. IBT [Kikes], 2007 U.S. Dist. LEXIS 58792 *14-15 (mere 

conclusory allegations were insufficient to establish bias). 

C. The Sanction Imposed Upon Jackson Is Not Arbitrary or 
Capricious 

It is well settled that a "district court reviews 

penalties imposed by the IBT in accordance with the Consent 

Decree under an 'arbitrary and capricious' standard." Boggia, 

167 F.3d at 120. In reviewing IRB sanctions, this Court asks 

only whether the sanction imposed represents an "allowable 

judgment" in the choice of the remedy. United States v. IBT 

("Wilson, Dickens, Weber"), 978 F.2d 68, 73 (2d Cir. 1992) 

(citation omitted). "[T]he reviewing court should not overturn 

che . . . choice of sanctions unless it finds the penalty 

unwarranted in law or without justification in fact." Simpson, 

120 F.3d at 348 (citing Wilson, Dickens, Weber, 978 F.2d at 73); 

see also United States v. IBT ("Bane"), No. 88 Civ. 4486 (LAP), 

2002 WL 654128, at *16 (S.D.N.Y. 2002) ("The relevant inquiry 

with respect to an IRB sanction is not whether the Court agrees 

or disagrees with it but rather is limited to whether the IRB 

made an allowable judgment in its choice of remedy.") (citation 

omitted), aff'd, 59 Fed. Appx. 424 (2d Cir. Mar. 13, 2003). 
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Jackson contends that the penalty should be reduced to 

a short suspension (Jackson Br. at 16), given the lack of proof, 

his status as a "prominent dissident," his record of service, and 

because of the "technical nature of the violation." (Id. at 11). 

Contrary to Jackson's contention, however, neither the IBT nor 

the IRB has treated contact with barred persons as a "technical 

violation." On the contrary, the issue is treated with the 

utmost seriousness given the pernicious effect of such contact on 

anti-corruption efforts. See, e.g., Bane, 2002 WL 654128, at 

*16r Kikes, 2007 WL 2319129, at *4; United States v. IBT 

("Vincent"), 2007 WL 2948816, at *3 (S.D.N.Y. Oct. 5, 2007). It 

cannot be disputed that permanent expulsion from the IBT 

represents an "allowable judgment" in the choice of sanction 

because it is expressly authorized by the IBT Constitution. See 

Kikes, 2007 WL 2319129, at *4; Boggia, 167 F.3d at 120 (rejecting 

challenge to permanent expulsion; "There is no dispute that the 

IBT Constitution provides that a member may be stripped of 

membership rights if found guilty of misconduct."); Carey & 

Hamilton, 247 F.3d at 390 (rejecting challenge to permanent 

expulsion; "[T]he penalty has a basis in the IBT rules and the 

Consent Decree."); Senese & Talerico, 745 F. Supp. at 919 ("it is 

well within the power of the Independent Administrator to impose 

lifetime suspension") (citing Section 101(a)(5) of the LMRDA, 29 

U.S.C. 411(a)(5)). Accordingly, the choice of sanction here was 

-13-



not "unwarranted in law." Simpson, 120 F.3d at 348. 

Jackson's argument that his sanction should be 

overturned because it is more severe than that imposed on other 

IBT members is likewise flawed. As this Court has specifically 

held, "it is well established that sanctions given in other cases 

are not relevant to the Court's inquiry as to whether a 

particular sanction is unwarranted or without justification." 

Bane, 2002 WL 654128, at *16 (citing United States v. IBT 

(Giacumbo), 170 F.3d 136, 144 (2d Cir. 1999) ("Uneven application 

of sanctions does not normally render the sanction imposed in a 

particular case arbitrary and capricious.")); Kikes, 2007 WL 

2319129, at *4 (same); see also United States v. IBT (Sansone), 

981 F.2d 1362, 1372 (2d Cir. 1992) ("the apparent discrepancy 

between the penalty imposed here and those imposed in other cases 

does not inexorably compel the conclusion that the Independent 

Administrator acted arbitrarily and capriciously"); Carey & 

Hamilton Discipline, 22 F. Supp. 2d at 142 ("Even assuming that 

Carey could demonstrate some discrepancy between the penalty 

imposed upon him and the penalties imposed in prior proceedings, 

it is the province of the IRB to determine the appropriate 

punishment in each proceeding."). Accordingly, the sanction 

imposed against Jackson by the IBT and found "not inadequate" by 

the IRB is affirmed. 
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Conclusion 

The IRB's decision is affirmed in all respects. 

SO ORDERED: 
Dated: February 25, 2008 

LORETTA A. PRESKA, U.S.D.J. 
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