
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

UNITED STATES OF AMERICA, : 

Plaintiff, : 

-v- : MEMORANDUM & ORDER 

INTERNATIONAL BROTHERHOOD OF : 88 CIV. 4486 (DNE) 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF : 
AMERICA, AFL-CIO, et al.. 

Defendants. X 
In re Barry Feinstein's 
Petition for a Stay 

X 

EDELSTEIN. District Judge: 
On January 26, 1993, this Court issued a Memorandum and Order 

(the "January 26, 1993 order") in the instant matter denying an 
order to show cause brought on behalf of Mr. Barry Feinstein, 
President of IBT Local 237. Mr. Feinstein sought a temporary 
restraining order that would enjoin the Independent Administrator 
from conducting further hearings in this matter. The order to show 
cause arose out of the Independent Administrator's rejection of Mr. 
Feinstein's proposed agreement with the Investigations Officer, 
which purported to settle the charges against Mr. Feinstein. Mr. 
Feinstein's application for expedited relief was based on his 
contention that the Independent Administrator should be 
disqualified from this matter and that the agreement with the 
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Investigations Officer is entitled to specific enforcement.^ 

On January 28, 1993, Mr. Feinstein's counsel presented to this 
Court what has been styled an "application for an injunction 
pending appeal." Letter from Mr. Paul J. Curran. Counsel for Mr. 
Feinstein. to Judge David N. Edelstein (January 28, 1993) (on file 
in the Southern District of New York). In an accompanying 
affidavit, Mr. Curran alleges that, in light of the February 10, 
1993 hearing scheduled before the Independent Administrator, an 
injunction is necessary to ensure that the arguments raised by 
counsel in its January 26, 1993 order to show cause do not become 
moot. Mr. Curran's three-page affidavit presents no new facts or 
legal reasoning, but rather expressly relies on the material 
supporting the earlier order to show cause. 

A. Mr. Feinstein's Request for a Stay 
Is Not Properly Before This Court 

Mr. Feinstein is not even entitled to a decision on his 

January 28, 1993 "application" because it is not properly before 

this Court. Mr. Feinstein's application reveals a willingness to 

overlook such niceties as the procedural rules contained in the 

Consent Decree, and possibly to ignore the law of appealability. 

In addition, Mr. Feinstein's mootness argument is unavailing given 

that Mr. Feinstein has a right to present his arguments to this 

Court, and eventually to the Court of Appeals, following a final 

i For a detailed discussion of the facts in this matter, 
see January 26, 1993 Memorandum & Order, slip opinion (S.D.N.Y. 
1993). 
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decision on the merits by the Independent Administrator. 

Mr. Feinstein has no right to present an "application" to this 
Court. Mr. Feinstein and his counsel should be cognizant of this 
simple rule, given that this "application" represents the second 
time that he has improperly presented an application to this Court. 
See December 11, 1992 Order ("Mr. Feinstein is not entitled to make 
an application to the Court under Section K of the Consent 
Decree."). Section K.16 of the Consent Decree vests the power to 
bring applications before the Court in a select group of entities: 
"This Court shall retain jurisdiction to supervise the activities 
of the [Independent] Administrator and to entertain any future 
applications by the Administrator or the parties." Consent Decree, 
§ K.16; see also May 6, 1991 Opinion & Order, 764 F. Supp. 787, 791 
(S.D.N.Y.) ("The scope of [Section] K.16 is broad enough to warrant 
the court to consider prospective matters that may threaten the 
letter, spirit and intent of this Decree."), aff'd. 940 F.2d 648 
(2d Cir.), cert, denied. 112 S. Ct. 76 (1991). Because Mr. 
Feinstein does not appear before this Court as the Independent 
Administrator or as a representative of one of the parties to the 
underlying action — either the Government or the IBT — he is not 
entitled simply to request this Court's action. The need for such 
a rule should be obvious: Permitting any one of the 1.5 million 
members in this Union to obtain action from this Court simply by 
making an application would effectively stymie efficient 
administration of the provisions of the Consent Decree. 

In addition, Mr. Feinstein has no right at this time to 
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"appeal" to this Court any decisions made thus far by the 
Independent Administrator. Section F.12(A) of the Consent Decree 
provides that "[a]ny decision of the Independent Administrator 
shall be final and binding, subject to the Court's approval as 
provided herein. For a period of up to fourteen (14) days after 
the [Independent] Administrator's decision, any person charged . . 
. shall have the right to seek review by this Court of the 
[Independent] Administrator's decision." Consent Decree, § 
F.12(A). In rejecting the proposed agreement and in refusing to 
disqualify himself, the Independent Administrator did not render a 
final decision on the merits of the charges. When the Independent 
Administrator renders a post-hearing decision on the merits, Mr. 
Feinstein may present arguments to this Court in a proper appeal. 
In fact, in its December 11, 1992 order, this Court expressly 
stated that "Mr. Feinstein may still raise his recusal argument 
before this Court should he appeal the post-hearing decision of the 
Independent Administrator." December 11, 1992 Order (S.D.N.Y. 
1992); see also July 10, 1990 Memorandum & Order, 740 F. Supp. 285, 
287 (S.D.N.Y. 1990) ("In the event that the Independent 
Administrator should rule adversely, [a disciplined IBT member] 
automatically may appeal that determination to this Court pursuant 
to % F.12.(A)."). Because this matter remains before the 
Independent Administrator in a pre-hearing posture, Mr. Feinstein's 
"appeal" to this Court is premature. Moreover, as noted below and 
in this Court's January 26, 1993 Memorandum & Order, Mr. Feinstein 
does not confront irreparable harm if he must wait to present his 
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arguments to this Court and the Second Circuit until after the 
Independent Administrator's post-hearing decision. 

Finally, Mr. Feinstein is not entitled to seek a stay solely 
for the purpose of obtaining Second Circuit review, which clearly 
is Mr. Feinstein's motivation in seeking a stay. See Affidavit of 
Mr. Paul J. Curran. counsel for Mr. Feinstein (January 28, 1993) 
(on file in the Southern District of New York) ("I submit this 
affidavit in support of Mr. Feinstein's application for an 
injunction to enjoin the Investigations Officer and the Independent 
Administrator from conducting any further proceedings in this 
matter pending an appeal to and decision by the United States Court 
of Appeals for the Second Circuit."). This much could be surmised 
from the circumstances surrounding this matter. As previously-
noted, Mr. Feinstein's application for a stay relies exclusively on 
the arguments he proffered to this Court when he initially sought 
expedited relief. He has not brought to the Court's attention any 
newly discovered ground for obtaining expedited relief, nor has he 
sought a different type of relief. In fact, the only apparent 
difference between his application for a temporary restraining 
order and his application for a stay concerns the latter's supposed 
appealability. In seeking a stay, therefore, Mr. Feinstein pursues 
a goal that has little to do with obtaining relief from this Court. 
Instead, he has employed the stay as a procedural mechanism in an 
attempt to obtain otherwise unavailable Second Circuit review. 

Title 28, United States Code, Section 1292(a)(1) provides that 
an interlocutory appeal is permissible from an order denying a 
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request for an injunction. See 28 U.S.C. § 1292(a)(1). in 
interpreting this section, however, the Second Circuit has 
recognized that an interlocutory appeal pursuant to section 
1292(a)(1) is permissible only where the charged parties will 
"immediately suffer serious, perhaps irreparable, consequences and 
the orders may be effectually challenged only by immediate appeal." 
United States v. IBT. 905 F.2d 610, 616 (2d Cir. 1990) ("Friedman 
& Hughes"). In Friedman & Hughes, the Second Circuit found that an 
appeal was appropriate because, unlike the situation in this 
matter, Mr. Friedman and Mr. Hughes sought to appeal a final order 
of this Court, which upheld the Independent administrator's 
imposition of disciplinary sanctions. See id. The Second Circuit 
reasoned that the final judgment terminating the underlying action 
in this case would occur only after the charged parties had served 
their one-year suspensions. See id. In contrast, Mr. Feinstein 
has not even contested the charges against him before the 
Independent Administrator, let alone this Court. It follows, then, 
that neither the Independent Administrator nor this Court has 
upheld the charges against him. If both the Independent 
Administrator and this Court uphold the charges, then Mr. Feinstein 
has a right of appeal to the Second Circuit. It is difficult to 
perceive, then, how Mr. Feinstein is in danger of suffering 
immediate serious injury absent immediate Second Circuit review. 
As this Court noted in a similar situation, "harm is merely 
speculative since the charges have not been substantiated against 
him. The Independent Administrator has made no determination on 
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the charges. No punitive penalties have been imposed . . . . In 
sum, [Mr. Feinstein] faces no cognizable irreparable harm from the 
[February 10, 1993] hearing before the Independent Administrator." 
July 10, 1990 Memorandum & Order, 740 F. Supp. at 287. Indeed, 
this Court's January 26, 1993 Memorandum & Order contains a 
detailed explanation of why Mr. Feinstein does not confront 
irreparable injury absent injunctive relief. Given that Second 
Circuit review is not proper at this time, and that this 
application for a stay is wholly contingent on the request for 
Second Circuit review, the request for a stay is not properly 
before this Court for decision.^ 

B. Mr. Feinstein Is Not Entitled to a Stay on the Merits 

Even assuming that Mr. Feinstein's application for a stay 

pending appeal is properly before this Court, it is apparent that 

he is not entitled to a stay. A stay should issue only if: 

(a) the stay applicant has made a strong showing that he is 

likely to succeed on the merits? 

(b) the applicant will be irreparably injured absent a stay; 

(c) the issuance of a stay will not substantially injure 

other parties interested in the proceedings? and 

(d) the public interest is furthered by granting a stay. 

Hilton v. Braunskill. 481 U.S. 770, 776 (1987). 

2 It should be noted that this Court does not suggest that 
Mr. Feinstein has no right to seek emergency relief in this matter 
from this Court. Indeed, he took advantage of this opportunity on 
January 26, 1993, when he brought an order to show cause seeking to 
enjoin hearings before the Independent Administrator. 
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Applying these criteria to the instant application, I find 
that a stay is not appropriate. First, Mr. Feinstein has not made 
a strong showing that he is likely to succeed on the merits. This 
Court's January 26, 1993 Order contains an analysis of Mr. 
Feinstein's chances of success on the merits, and concludes that 
neither his recusal claim nor his claim for specific performance of 
the proposed settlement is likely to prove successful. 

The specific performance claim merits little further 
discussion. The Second Circuit has held that this Court is 
authorized to reject a proposed agreement. United States v. IBT. 
970 F.2d 1132, 1136 (2d Cir. 1992). The logic of that holding 
applies with equal force to the Independent Administrator's 
authority to reject a proposed agreement, given that no proposed 
settlement is effective absent approval from the Independent 
Administrator and ultimately this Court. The Second Circuit held 
that a provision requiring such approval "is meaningless unless the 
court is empowered to make a 'determination.'" Id. In addition, 
an opposite holding would cede to the Investigations Officer the 
authority of the Independent Administrator to mete out sanctions, 
which clearly is not contemplated by the Consent Decree. See id. 
at 1137-38; United States v. IBT. No. 92-6140, slip opinion, at 19-
21 (2d Cir. Dec. 22, 1992). What I find strange about this 
maneuver is the seeming lack of awareness by Mr. Feinstein and his 
counsel that any proposed agreement with the Investigations 
Officer, even if approved by the Independent Administrator, has no 
binding effect unless approved by this Court. Even a slight 
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familiarity with this case would have alerted respondent and 
counsel that this Court is not obligated to approve a proposed 
agreement unless and until it is satisfied with the agreement's 
provisions. This Court is not a rubber stamp. Thus, even if the 
Independent Administrator had signed off on the proposed 
settlement, it would be brash to assume that this Court 
automatically would follow suit. 

Second, I find that Mr. Feinstein does not confront 
irreparable harm from the denial of expedited relief. He claims he 
will suffer irreparable injury absent a temporary restraining order 
because he possibly will be required to participate in further 
hearings should his recusal claim ultimately prove successful. He 
already has attended a two-day hearing conducted by the Independent 
Administrator in connection with the proposed settlement. As 
noted, however, his recusal claim appears doomed to fail. 
Moreover, "the cost of complying with legal proceedings does not 
constitute irreparable injury." January 26, 1993 Order, at 4. In 
addition, as this Court noted, Mr. Feinstein knowingly risked 
having to participate in additional hearings when he attempted to 
settle the charges, because he knew that the settlement was not 
effective until approved by the Independent Administrator and 
ultimately by this Court — a condition expressly stated in the 
proposed agreement: "[T]he requirement that Mr. Feinstein attend 
the February 10, 1993 hearing before the Independent Administrator 
— p r i o r to being afforded review in this Court — is a foreseeable 
consequence of Mr. Feinstein's attempt to settle the charges." Id. 
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at 4. If Mr. Feinstein believed that the injury he will suffer 
from further proceedings before the Independent Administrator truly 
is irreparable, then perhaps he would have avoided it by insisting 
that the Independent Administrator hold one set of hearings on the 
merits of the charges. Such a tact would have concluded all 
proceedings before the Independent Administrator without recourse 
to a second set of hearings. Mr. Feinstein's decision to exercise 
his prerogative and attempt a settlement suggests that the harm he 
fears most is not another set of hearings, but the result of an 
adjudication on the merits. 

The third criteria for deciding whether to grant a stay looks 
to whether granting a stay will injure any other interested party. 
Mr. Feinstein is free to raise his recusal and specific-enforcement 
arguments in this Court should he appeal the final decision of the 
Independent Administrator. The only harm he will suffer should he 
prevail on the recusal claim is having to participate in another 
proceeding. Granting a stay, however, is not in the interest of 
the rank and file of the IBT, and especially the general membership 
of Local 237, who have a tremendous interest in expeditious 
adjudication of charges lodged against high-ranking union 
officials. Allowing IBT members who are subject to disciplinary 
proceedings to litigate issues in a piecemeal fashion 
simultaneously before the Independent Administrator, this Court and 
the Court o f A p p e a l s — damages this interest because it delays the 
efficient and effective administration of this case. The interests 
of the general membership of the IBT in avoiding delay in 
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adjudicating disciplinary charges is clearly paramount to Mr. 
Feinstein's interest in avoiding another set of hearings — an 
interest which Mr. Feinstein has made no keen effort to protect. 
This conclusion is strengthened by this Court's finding that Mr. 
Feinstein's recusal motion is unlikely to prove successful. 

Finally, the public interest is furthered by denial of a 
stay. Over the years, the IBT has been tarnished with a scourge of 
corruption, and actions to remedy and improve upon this troubled 
past by speedily adjudicating disciplinary charges against high-
ranking IBT officers is squarely in the interest of IBT officials, 
the IBT rank and file, and the public in general. 

Conclusion 

For the reasons stated above, the petition for a stay is 

hereby denied. 

So Ordered 

Dated: January 29, 1993 
New York, New York 

U.S.D.J 
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