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otution of Title VII claims." /d. 109 S.Ct. 

at 2374. 

[4] Ptaintiff atteges that she was 

wrongfully denied the opportunity to work 

on certain holidays in 1984, an allegation 

ciearty going to events occurring after the 

formation of the employment relationship. 

She makes no allegation of discrimination 

relating to the formation of her employ-

ment contract, nor any allegation that de-

fendant in some way interfered with her 

"ability to enforce through legal process 

[her] established contract rights." 109 

g.Ct. at 2373. Accordingly, she has not 

stated a cognizable claim under 42 U.S.C. 

§ 1981, as that provision was interpreted in 

jPaMerson. 

C0WC/MF!0W 

Defendant's motion to dismiss plaintiffs 

claim under 42 U.S.C. § 1981 is granted. 

Defendant's motion to dismiss plaintiffs 

Title VII claims, or to dismiss the entire 

action under Fed.R.Civ.P. 4(j), is denied. 

SO ORDERED. 
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UNITED STATES of America, PlaintifT, 

v. 

INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS, CHAUFFEURS, WARE-

HOUSEMEN AND HELPERS OF 

AMERICA, AFtrCIO, et a!., Defen-

dants. 

In re APPLICATION XXXVI I OF the 

INDEPENDENT ADMINISTRATOR. 

No. 88 CIV. 4486 (DNE). 

United States District Court, 

S.D. New York. 

Oct. 9, 1991. 

Union officers who had been disci-

plined by independent administrator peti-

BROTH. OF TEAMSTERS M23 (S.D.N.Y. tW)) 
tioned for review. The District Court 

Edelstein, J., held that: (1) the individual 

officers were bound by the consent decree 

in litigation involving allegations that the 

union was influenced by organized crime; 

(2) the actions of the independent adminis-

trator were not "state action" and, thus, 

the officers could state no constitutional 

claim; and (3) the evidence supported the 

independent administrator's findings that 

the officers deceived and defrauded the 

union members. 

Objections denied; independent admin-

istrator's opinion affirmed. 

1. Federal Civil Procedure 3=2397.6 

Great deference is given to findings of 

independent administrator appointed to 

oversee remedial provisions of consent de-

cree in litigation involving alleged influence 

of organized crime on union. 

2. Federai Civil Procedure <&=2397.5 

Individual union officers and members 

were bound by disciplinary provisions of 

consent decree entered in litigation involv-

ing alleged influence of organized crime on 

union. 

3. Federal Civi! Procedure <3=2397.6 

Consent decree entered in litigation in-

volving alleged influence of organized 

crime on union does not contain statute of 

limitations on disciplinary proceedings 

against union officers and members. 

4. Constitutional Law 3=254(4) 

Conduct of independent administrator 

appointed to oversee remedial provisions of 

consent decree in litigation involving al-

leged influence of organized crime on union 

did not amount to "state action" that could 

have permitted union officers and members 

to maintain constitutional challenges to dis-

cipline. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

5. Federai Civil Procedure 3=2397.6 

Evidence supported findings of inde-

pendent administrator appointed pursuant 

to consent decree that officers of union 
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tocat deceived members and defrauded un-

ion by back-dating petitions to amend tocat 

bytaws and falsifying minutes, by conceal-

ing disapprovat of purported amendments 

that raised officers' saiaries, and by with-

hotding knowledge that they had given un-

ion property to persons connected to orga-

nized crime. 

Charles M. Carberry, Investigations Offi-

cer of Intern. Broth, of Teamsters. 

Otto G. Obermaier, U.S. Atty., S.D.N.Y. 

(Edward T. Ferguson, III, Asst. U.S. Atty., 

of counsel), for U.S. 

Reinhardt & Schachter, P.C. (Paul 

Schachter, of counsel), New York City, for 

James E. McNeil and Michael J. Morris. 

MEMORANDUM AND ORDER 

EDELSTEIN, District Judge: 

This opinion emanates from the volun-

tary settlement in the action commenced by 

the plaintiffs United States of America (the 

"Government") against the defendants In-

ternational Brotherhood of Teamsters (the 

"IBT") and the IBT*s General Executive 

Board (the "GEB") embodied in the volun-

tary consent order entered March 14, 1989 

(the "Consent Decree"). The Consent De-

cree provided for three Court-appointed of-

ficials, the Independent Administrator to 

oversee the remedial provisions, the Inves-

tigations Officer to bring charges against 

corrupt IBT members, and the Election Of-

ficer to oversee the electoral process lead-

ing up to and including the 1991 election 

for International Officers (collectively, the 

"Court Officers"). The goal of the Con-

sent Decree is to rid the IBT of the hideous 

influence of organized crime through the 

election and prosecution provisions. 

Application XXXVII presents for this 

Court* s review the opinion of the Indepen-

dent Administrator finding that the Investi-

gations Officer proved two charges filed 

against IBT members Michael J. Morris, 

the Secretary Treasurer of IBT Local Un-

ion 707 located in Woodside New York, and 

James E. McNeil, the President of Local 

707. 

I. BACKGROUND 

In the first charge, the Investigations 

Officer alleges that Morris and McNeil vio-

lated Article XIX, Section 6(b)(1), (2), (3) 

and Article II, Section 2(a) of the IBT Con-

stitution by "fraudulently appropriating 

and converting to [their] use and to the use 

of others, Local 707 monies, assets and 

property." The Investigation Officer alleg-

es Morris and McNeil intentionally engaged 

in a scheme to defraud IBT Local 707 of its 

money and property by granting unautho-

rized raises to themselves and other mem-

bers of the Local 707 Executive Board 

based upon a pattern of false and mislead-

ing statements they made to the member-

ship of Local 707 and the IBT. In the 

second charge, the Investigations Officer 

alleges that Morris and McNeil have violat-

ed Article XIX, Section 6(b)(1), (2) and (3) 

and Article II, Section 2(a) of the IBT Con-

stitution by "fraudulently appropriating 

and converting to the use of others, Local 

707 monies, assets and property, valued at 

over $60,000." The Investigation Officer 

alleges that on "three separate occasions, 

[Respondents] violated [their] duties under 

the IBT Constitution and the Local 707 

bylaws and ignored and disregarded the 

fiduciary duties owed to the membership of 

Local 707, by causing and agreeing with 

others to have Local 707 give money and 

automobiles to departing union officials." 

Article XIX, Section 6(b) provides that 

IBT members may be disciplined for (1) 

violation of any specific provision of the 

IBT Constitution, Local Union Bylaws or 

rules of order, or failure to perform duties 

specified thereunder; (2) violation of oath 

of office or of the oath of loyalty to the 

Local Union and the International Union; 

(3) embezzlement or conversion of union 

funds or property. Article II, g 2(a) of the 

IBT Constitution is the IBT membership 

oath and provides in relevant part that 

every IBT member shall "conduct himself 

or herself in a manner so as not to bring 

reproach upon the Union." 

The Independent Administrator found 

that Investigations Officer had sustained 
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his burden and demonstrated "just cause" ' 

that the two charges had been proved. As 

a penalty for Charge One, the Independent 

Administrator found that Morris and 

McNeil should be suspended for a period of 

five years, stating that "Officers of IBT 

Locals must understand that their Local 

Union coffers are not their personal piggy 

banks that can be cracked open whenever it 

serves their personal benefit." (Ind.Ad-

min.Dec. at 26). The Independent Adminis-

trator imposed a concurrent five year pen-

aky on Morris and McNeil for the second 

charge, (/d. at 27). Further, the Indepen-

dent Administrator directed that no further 

contributions from the IBT or any IBT-

affiliated entity be made on either Morris 

or McNeil's behalf to either Local 707, 

Joint Council 16, or the Teamsters Affil-

iated Pension Fund, or to any Health and 

Welfare plans. In addition, the Indepen-

dent Administrator directed that certifica-

tions be provided as to vacation pay and 

Joint Council Attendance fees. Finally, the 

Independent Administrator determined that 

Morris and McNeil are not to have any 

portion of their legal fees paid by the Lo-

cal, and that Morris and McNeil are prohib-

ited from receiving "retirement gifts," 

such as automobiles. 

Morris and McNeil appeal to this Court 

the opinion of the Independent Administra-

tor. This Court finds that the opinion of 

the Independent Administrator is fully sup-

ported by the evidence, and that Morris and 

McNeil's arguments are completely without 

merit. Accordingly, the opinion of the In-

dependent Administrator is affirmed in all 

respects. 

II. DISCUSSION 

[1] It is well settled that the findings of 

the Independent Administrator "are enti-

tled to great deference." United States v. 

fnf'? RrotAerAood o/ TTpamstens, 905 F.2d 

610, 616 (2d Cir.1990), <3% March 13,1990 

Opinion & Order, 743 F.Supp. 155 

(S.D.N.Y.1990). This Court will overturn 

findings when it determines that they are, 

on the basis of all the evidence, "arbitrary 

BROTH. OF TEAMSTERS 1125 
)H3 (S.O.N. Y. t99t) 

or capricious." United States y. / n f j 

FroMfrAood 0/ f e a r e r s , sMpra, 905 

F.2d at 622; August 14, 1991 Memorandum 

& Order, s/:p opinion, at 4, 1991 WL 

161084 (S.D.N.Y.1991); July 31, 1991 Mem-

orandum & Order, s/;p opinion at 3-4, 

1991 WL 150226 (S.D.N.Y.1991); July 18, 

1991 Memorandum & Order, s/tp opimon 

at 3-4, 1991 WL 136030 (S.D.N.Y.1991); 

July 16, 1991 Opinion & Order, s/ip opin-

ion, at 3-4, 1991 WL 136029 

(S.D.N.Y.1991); June 6, 1991 Opinion & 

Order, 775 F.Supp. 90, 93 (S.D.N.Y.1991); 

May 13, 1991 Memorandum & Order, 764 

F.Supp. 817, 820-21 (S.D.N.Y.1991); May 9, 

1991 Memorandum & Order, 764 F.Supp. 

797, 800 (S.D.N.Y.1991); May 6, 1991 Opin-

ion & Order, 764 F.Supp. 787, 789 

(S.D.N.Y.1991); December 27, 1990 Opinion 

& Order, 754 F.Supp. 333, 337 

(S.D.N.Y.1990); September 18, 1990 Opin-

ion & Order, 745 F.Supp. 189, 191-92 

(S.D.N.Y.1990); August 27, 1990 Opinion & 

Order, 745 F.Supp. 908, 911 (S.D.N.Y.1990); 

March 13, 1990 Opinion & Order, sMpra, 

743 F.Supp. at 159-60, 905 F.2d at 

622; January 17, 1990 Opinion & Order, 

728 F.Supp. 1032, 1045-57, 907 F.2d 

277 (2d Cir.1990); November 2, 1989 Memo-

randum & Order, 725 F.Supp. 162, 169 

(S.D.N.Y.I989). 

[2] Morris and McNeil, members and 

officers of the IBT, first contend that they 

are not bound by the disciplinary provisions 

of the Consent Decree. This argument has 

been made time and time again, and reject-

ed time and time again. The decisions of 

the Court of Appeals and this Court have 

conclusively established that all members 

of the IBT are bound by the disciplinary 

provisions of the Consent Decree. May 6, 

1991 Opinion & Order, s/ip opinion, at 6 

(S.D.N.Y.1991), a ^ r m e d wntAoKt opinion, 

No. 91-6130 [940 F.2d 648 (table)) (2d Cir. 

June 6, 1991); United States v. ZB7! 931 

F.2d 177, 181 (2d Cir.1991); United States 

v. /J?7; 905 F.2d 610, 622 (2d Cir.1990), 

March 13, 1990 Opinion & Order, 743 

F.Supp. at 159-60 and November 2, 1989 

Memorandum & Order, 725 F.2d at 169; 

Paragraph F. 12(C) of the Consent Decree man-
dates that the independent Administrator must 

decide disciplinary hearings using a "just cause" 
standard. 
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December 27, 1990 Opinion & Order, 754 

F.Supp. at 337; September 18, 1990 Opin-

ion & Order, 745 F.Supp. at 191-92; Au-

gust 27, 1990 Opinion & Order, 745 F.Supp. 

at 911; January 17, 1990 Opinion & Order, 

728 F.Supp. 1032, 1045-57, 907 F.2d 

277 (2d Cir.1990); Joint CoMHCiV 7<?, et a/, 

r. /F21 ct aJ., 741 F.Supp. 491, 493 

(S.D.N.Y. 1990). Morris and McNeil's argu-

ment is therefore whoHy without merit. 

[3] Based on the faulty premise that 

they are not bound by the Consent Decree, 

Morris and McNeil argue that the charges 

in this case are untimely under Article XIX, 

§ 6(a) of the IBT Constitution. Paragraph 

D.5 of the Consent Decree ^ explicitly re-

moved any statute of limitations for any 

actions taken by the Investigations Officer 

and the Independent Administrator. Both 

this Court and the Court of Appeals have 

specifically held that the Consent Decree 

does not impose any statute of limitations 

in disciplinary proceedings. June 6, 1991 

Opinion & Order, 775 F.Supp. at 96 

(S.D.N.Y.1991); November 2, 1989, Memo-

randum & Order, 725 F.Supp. 162, 166-67 

(S.D.N.Y.1989), 905 F.2d 610, 620 (2d 

Cir.1990). Accordingly, Morris and 

McNeil's argument is completely frivolous. 

[4] Morris and McNeil next make a 

number of objections under the United 

States Constitution. These arguments are 

premised on Morris and McNeil's conten-

tion that the actions of the Independent 

Administrator in disciplinary proceedings, 

such as this case, constitute "state action." 

The Court of Appeals and this Court have 

conclusively established that the Indepen-

dent Administrator's conduct in disciplinary 

proceedings does not constitute state ac-

tion. U h i ^ States v. /F71 941 F.2d 1292, 

129&-96 (2d Cir.1991); June 6,1991 Opinion 

& Order, 775 F.Supp. at 95-96. Because 

the Independent Administrator's decision to 

2. Paragraph D.5 provides in relevant part 

Section 6(a) of Article XIX ... shall be and is 
hereby amended to provide for a five (5) year 
period, running from the discovery of the 
conduct giving rise to the crime charged. 
This [imitation period shall not apply to any 
actions taken by the Investigations Officer or 
the Independent Administrator. 

discipline Morris and McNeil was not state 

action, their constitutional claims must fail. 

[5] As the Independent Administrator's 

review of the evidence demonstrates, Mor-

ris and McNeil deceived the Local 707 mem-

bers to defraud the union. Morris and 

McNeil used a variety of devices, including 

back-dated petitions to amend the Local by-

laws and falsified minutes. Further, they 

concealed from Local 707 members the IBT 

General President's express disapproval of 

purported by-law amendments upon which 

Morris and McNeil's raises were based. 

(Ind.Admin.Dec. at 6-13). As the Adminis-

trator found, the back-dated petition and 

the false minutes "can be characterized as 

nothing less than direct evidence of a 

fraudulent intent to deprive Local 707 of its 

funds." (7dL at 14). Moreover, the evi-

dence demonstrated Morris and McNeil 

withheld from Local 707 members knowl-

edge that officers to whom they gave away 

Local-owned cars had connections to orga-

nized crime. (7d at 17-21). Morris and 

McNeil's complete and deliberate failure to 

act with respect to the substantial indicia 

of their fellow officers' organized crime 

ties fully supported the Independent Ad-

ministrator's finding that respondents 

fraudulently gave away Local 707 owned 

cars to those officers. (/<%. at 23). 

In sum, there was ample evidence to 

support the charges against Morris and 

McNeil. The Independent Administrator's 

decision is neither arbitrary nor capricious. 

Accordingly, the decision of the Indepen-

dent Administrator is affirmed in all re-

spects. 

III . CONCLUSION 

IT IS HEREBY ORDERED that Morris 

and McNeil's objections to the Independent 

Administrator's opinion is denied. 

Paragraph d.5 amended § 6(a) of the IBT 
Constitution. The relevant portion of § 6(a) 
provides: 

Any charge based upon alleged misconduct 
which occurred more than one (I) year prior to 
the filing of such charge is barred and shall be 
rejected by the Secretary-Treasurer, except 
charges based upon the non-payment of dues, 
assessment and other financial obligations. 
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IT IS FURTHER ORDERED that the 

opinion of the Independent Administrator is 

affirmed in all respects. 

IT IS HEREBY ORDERED that the stay 

of penalties imposed on Morris and McNeil 

by the Independent Administrator is dis-

solved, effective immediately. 

SO ORDERED. 

(o §H!vmjM)MSYSTtM) 

UNITED STATES of America, Plaintiff, 

v. 

INTERNATIONAL BROTHERHOOD OF 

TEAMSTERS, CHAUFFEURS, WARE-

HOUSEMEN AND HELPERS OF 

AMERICA, AFL-CIO, et al., Defen-

dants. 

In re APPLICATION L OF the INDE-

PENDENT ADMINISTRATOR. 

No. 88 CIV. 4486 (DNE). 

United States District Court, 

S.D. New York. 

Oct. 11, 1991. 

Union officer petitioned for review of a 

decision of the independent administrator 

not to set aside findings that the officer 

had knowingly associated with organized 

crime figures. The District Court, Edel-

stein, J., held that newly discovered evi-

dence offered by the union officer did not 

provide any basis for setting aside a find-

ing that he had knowingly associated with 

organized crime figures. 

Objections denied; opinion of indepen-

dent administrator affirmed. 

See also 777 F.Supp. 1123. 

1. Federal Civil Procedure <8=2397.5 
Deference is given to findings of inde-

pendent administrator appointed to oversee 

remedial provisions of consent decree in 
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)H7 (S.D.N.Y. !M)) 
litigation involving alleged influence of or-

ganized crime on union. 

2. Federal Civil Procedure 6=2397.6 

Newly discovered evidence offered by 

union member did not provide any basis for 

setting aside finding of independent admin-

istrator appointed pursuant to consent de-

cree that member had knowingly affiliated 

with organized crime figures; documents 

stating that officer had not violated federal 

labor laws, that he did not qualify as mem-

ber of organized crime, and that he could 

not be prosecuted for misconduct did not 

address charge sustained against him. 

Fed.Rules Civ.Proc.Rules 59(e), 60(b)(2), 28 

U.S.C.A. 

Charles M. Carberry, Investigations Offi-

cer of Intern. Broth, of Teamsters. 

Otto G. Obermaier, U.S. Atty., S.D.N.Y. 

(Edward T. Ferguson, III, Asst. U.S. Atty., 

of counsel), for U.S. 

Jubelirer, Pass & Intrieri, P.C., Pitts-

burgh, Pa. (Joseph J. Pass, of counsel), and 

Anderson, Kill, Olick & Oshinsky, P.C., 

New York City (Jordan Stanzler, of coun-

sel), for Theodore R. Cozza. 

MEMORANDUM AND ORDER 

EDELSTEIN, District Judge: 

This opinion emanates from the volun-

tary settlement in the action commenced by 

the plaintiffs United States of America (the 

"Government") against the defendants In-

ternational Brotherhood of Teamsters (the 

"IBT") and the IBT's General Executive 

Board (the "GEB") embodied in the volun-

tary consent order entered March 14, 1989 

(the "Consent Decree"). The Consent De-

cree provided for three Court-appointed of-

ficials, the Independent Administrator to 

oversee the remedial provisions, the Inves-

tigations Officer to bring charges against 

corrupt IBT members, and the Election Of-

ficer to oversee the electoral process lead-

ing up to and including the 1991 election 

for International Officers (collectively, the 

"Court Officers"). The goal of the Con-

sent Decree is to rid the IBT of the hideous 

influence of organized crime through the 
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UNITED STATES OF AMERICA, 
Plaintiff, 

-v-

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, et al.. 

Defendants. 

IN RE: APPLICATION XXXVII OF THE 
INDEPENDENT ADMINISTRATOR 

-X 

-X 

MEMORANDUM & ORDER 

88 CIV. 4486 (DNE) 

APPEARANCES: CHARLES M. CARBERRY, Investigations Officers of the 
International Brotherhood of Teamsters? 

OTTO G. OBERMAIER, United States Attorney for the 
Southern District of New York, (Edward T. Ferguson, 
III, Assistant United States Attorney, of counsel) 
for the United States; 
REINHARDT & SCHACHTER, P.C., New York, New York, 
Paul Schachter, of counsel, for James E. McNeil and 
Michael J. Morris. 

EDELSTEIN. District Judge: 
This opinion emanates from the voluntary settlement in the 

action commenced by the plaintiffs United States of America (the 
"Government") against the defendants International Brotherhood of 
Teamsters (the "IBT") and the IBT's General Executive Board (the 
"GEB") embodied in the voluntary consent order entered March 14, 
1989 (the "Consent Decree"). The Consent Decree provided for three 
Court-appointed officials, the Independent Administrator to oversee 
the remedial provisions, the Investigations Officer to bring 



charges against corrupt IBT members, and the Election Officer to 
oversee the electoral process leading up to and including the 1991 
election for International Officers (collectively, the "Court 
Officers"). The goal of the Consent Decree is to rid the IBT of 
the hideous influence of organized crime through the election and 
prosecution provisions. 

Application XXXVII presents for this Court's review the 
opinion of the Independent Administrator finding that the 
Investigations Officer proved two charges filed against IBT members 
Michael J. Morris, the Secretary Treasurer of IBT Local Union 707 
located in Woodside New York, and James E. McNeil, the President 
of Local 707. 

I. BACKGROUND 
In the first charge, the Investigations Officer alleges that 

Morris and McNeil violated Article XIX, Section 6(b)(1), (2), (3) 
and Article II, Section 2(a) of the IBT Constitution by 
"fraudulently appropriating and converting to [their] use and to 
the use of others, Local 707 monies, assets and property." The 
Investigation Officer, alleges Morris and McNeil intentionally 
engaged in a scheme to defraud IBT Local 707 of its money and 
property by granting unauthorized raises to themselves and other 
members of the Local 707 Executive Board based upon a pattern of 
false and misleading statements they made to the membership of 
Local 707 and the IBT. In the second charge, the Investigations 
Officer alleges that Morris and McNeil have violated Article XIX, 

2 



Section 6(b)(1), (2) and (3) and Article II, Section 2(a) of the 
IBT Constitution by "fraudulently appropriating and converting to 
the use of others, Local 707 monies, assets and property, valued 
at over $60,000." The Investigation Officer alleges that on "three 
separate occasions, [Respondents] violated [their] duties under the 
IBT Constitution and the Local 707 bylaws and ignored and 
disregarded the fiduciary duties owed to the membership of Local 
707, by causing and agreeing with others to have Local 707 give 
money and automobiles to departing union officials." 

Article XIX, Section 6(b) provides that IBT members may be 
disciplined for: (1) violation of any specific provision of the 
IBT Constitution, Local Union Bylaws or rules of order, or failure 
to perform duties specified thereunder; (2) violation of oath of 
office or of the oath of loyalty to the Local Union and the 
INternational Union; (3) embezzlement or conversion of union 
funds or property. Article II, §2 (a) of the IBT Constitution is 
the IBT membership oath and provides in relevant part that every 
IBT member shall "conduct himself or herself in a manner so as not 
to bring reproach upon the Union." 

The Independent Administrator found that Investigations 
Officer had sustained his burden and demonstrated "just cause"^ 
that the two charges had been proved. As a penalty for Charge One, 
the Independent Administrator found that Morris and McNeil should 
be suspended for a period of five years, stating that "Officers of 

^ Paragraph F.12(C) of the Consent Decree mandates that the 
Independent Administrator must decide disciplinary hearings using 
a "just cause" standard. 

3 



IBT Locals must understand that their Local Union coffers are not 
their personal piggy banks that can be cracked open whenever it 
serves their personal benefit." (Ind. Admin. Dec. at 26). The 
Independent Administrator imposed a concurrent five year penalty 
on Morris and McNeil for the second charge. (Id. at 27). Further, 
the Independent Administrator directed that no further 
contributions from the IBT or any IBT-affiliated entity be made on 
either Morris or McNeil's behalf to either Local 707, Joint Council 
16, or the Teamsters Affiliated Pension Fund, or to any Health and 
Welfare plans. In addition, the Independent Administrator directed 
that certifications be provided as to vacation pay and Joint 
Council Attendance fees. Finally, the Independent Administrator 
determined that Morris and McNeil are not to have any portion of 
their legal fees paid by the Local, and that Morris and McNeil are 
prohibited from receiving "retirement gifts," such as automobiles. 

Morris and McNeil appeal to this Court the opinion of the 
Independent Administrator. This Court finds that the opinion of 
the Independent Administrator is fully supported by the evidence, 
and that Morris and McNeil's arguments are completely without 
merit. Accordingly, the opinion of the Independent Administrator 
is affirmed in all respects. 

II. DISCUSSION 

It is well settled that the findings of the Independent 

Administrator "are entitled to great deference." United States v. 

Int'l Brotherhood of Teamsters. 905 F.2d 610, 616 (2d Cir. 1990), 

4 



aff'cr March 13, 1990 Opinion & Order, 743 F. Supp. 155 (S.D.N.Y. 
1990). This Court will overturn findings when it determines that 
they are, on the basis of all the evidence, "arbitrary or 
capricious." United States v. Int'l Brotherhood of Teamsters. 
supra. 905 F.2d at 622; August 14, 1991 Memorandum & Order, slip 
opinion, at 4 (S.D.N.Y. 1991); July 31, 1991 Memorandum & Order, 
slip opinion at 3-4 (S.D.N.Y. 1991); July 18, 1991 Memorandum & 
Order, slip opinion at 3-4 (S.D.N.Y. 1991); July 16, 1991 Opinion 
& Order, slip opinion, at 3-4 (S.D.N.Y. 1991); June 6, 1991 Opinion 
& Order, slip opinion, at 4-5 (S.D.N.Y. 1991); May 13, 1991 
Memorandum & Order, 764 F. Supp. 817, 820-21 (S.D.N.Y. 1991); May 
9, 1991 Memorandum & Order, 764 F. Supp. 797, 800 (S.D.N.Y. 1991); 
May 6, 1991 Opinion & Order, 764 F. Supp. 787, 789 (S.D.N.Y. 1991); 
December 27, 1990 Opinion & Order, 754 F. Supp. 333, 337 (S.D.N.Y. 
1990); September 18, 1990 Opinion & Order, 745 F. Supp. 189, 191-
92 (S.D.N.Y. 1990); August 27, 1990 Opinion & Order, 745 F. Supp. 
908, 911 (S.D.N.Y. 1990); March 13, 1990 Opinion & Order, supra, 
743 F. Supp. at 159-60, aff'd. 905 F.2d at 622; January 17, 1990 
Opinion & Order, 728 F. Supp. 1032, 1045-57, aff'd. 907 F.2d 277 
(2d Cir. 1990); November 2, 1989 Memorandum & Order, 725 F.2d 162, 
169 (S.D.N.Y. 1989). 

Morris and McNeil, members and officers of the IBT, first 
contend that they are not bound by the disciplinary provisions of 
the Consent Decree. This argument has been made time and time 
again, and rejected time and time again. The decisions of the 
Court of Appeals and this Court have conclusively established that 

5 



all members of the IBT are bound by the disciplinary provisions of 
the Consent Decree. May 6, 1991 Opinion & Order, slip opinion, at 
6 (S.D.N.Y. 1991), affirmed without opinion. No. 91-6130 (2d Cir. 
June 6, 1991); United States v. IBT. No. 90-6216, 6228, 6234, 
6244, 6246, 6248, 6252, 6254, slip op. at 3601, 3617 (2d Cir. April 
12, 1991); United States v. IBT. 905 F.2d 610, 622 (2d Cir. 1990), 
aff'cr, March 13, 1990 Opinion & Order, 743 F. Supp. at 159-60 and 
November 2, 1989 Memorandum & Order, 725 F.2d at 169; December 27, 
1990 Opinion & Order, 754 F. Supp. at 337; September 18, 1990 
Opinion & Order, 745 F. Supp. at 191-92 (S.D.N.Y. 1990); August 
27, 1990 Opinion & Order, 745 F. Supp. at 911; January 17, 1990 
Opinion & Order, 728 F. Supp. 1032, 1045-57, aff'd. 907 F.2d 277 
(2d Cir. 1990); Joint Council 73 et al. v. IBT. et al., 741 F. 
Supp. 491, 493 (S.D.N.Y. 1990). Morris and McNeil's argument is 
therefore wholly without merit. 

Based on the faulty premise that they are not bound by the 
Consent Decree, Morris and McNeil argue that the charges in this 
case are untimely under Article XIX, §6(a) of the IBT Constitution. 
Paragraph D.5 of the Consent Decreed explicitly removed any statute 

^ Paragraph D.5 provides in relevant part: 
Section 6(a) of Article XIX . . . shall be and is hereby 
amended to provide for a five(5) year period, running 
from the discovery of the conduct giving rise to the 
crime charged. This limitation period shall not apply 
to any actions taken by the Investigations Officer or the 
Independent Administrator. 

Paragraph d.5 amended §6(a) of the IBT Constitution. The 
relevant portion of §6(a) provides: 

Any charge based upon alleged misconduct which occurred 
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of limitations for any actions taken by the Investigations Officer 
and the Independent Administrator. Both this Court and the Court 
of Appeals have specifically held that the Consent Decree does not 
impose any statute of limitations in disciplinary proceedings. 
June 6, 1991 Opinion & Order, slip opinion, at 12 (S.D.N.Y. 1991); 
November 2, 1989, Memorandum & Order, 725 F. Supp. 162, 166-67 
(S.D.N.Y. 1989), aff'd. 905 F.2d 610, 620 (2d Cir. 1990). 
Accordingly, Morris and McNeil's argument is completely frivolous. 

Morris and McNeil next make a number of objections under the 
United States Constitution. These arguments are premised on Morris 
and McNeil's contention that the actions of the Independent 
Administrator in disciplinary proceedings, such as this case, 
constitute "state action." The Court of Appeals and this Court 
have conclusively established that the Independent Administrator's 
conduct in disciplinary proceedings does not constitute state 
action. United States v. IBT. No. 91-6052, slip op. at 6769, 6775-
78 (2d Cir. August 6, 1991); June 6, 1991 Opinion & Order, slip 
opinion, at 10-11 (S.D.N.Y. 1991). Because the Independent 
Administrator's decision to discipline Morris and McNeil was not 
state action, their constitutional claims must fail. 

As the Independent Administrator's review of the evidence 
demonstrates, Morris and McNeil deceived the Local 707 members to 

more than one (1) year prior to the filing of such charge 
is barred and shall be rejected by the Secretary-
Treasurer, except charges based upon the non-payment of 
dues, assessment and other financial obligations. 
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defraud the union. Morris and McNeil used a variety of devices, 
including back-dated petitions to amend the Local by-laws and 
falsified minutes. Further, they concealed from Local 707 members 
the IBT General President's express disapproval of purported by-
law amendments upon which Morris and McNeil's raises were based. 
(Ind. Admin. Dec. at 6-13). As the Administrator found, the back-
dated petition and the false minutes "can be characterized as 
nothing less than direct evidence of a fraudulent intent to deprive 
Local 707 of its funds." (Id. at 14). Moreover, the evidence 
demonstrated Morris and McNeil withheld from Local 707 members 
knowledge that officers to whom they gave away Local-owned cars had 
connections to organized crime. (Id. at 17-21). Morris and 
McNeil's complete and deliberate failure to act with respect to the 
substantial indicia of their fellow officers' organized crime ties 
fully supported the Independent Administrator's finding that 
respondents fraudulently gave away Local 707 owned cars to those 
officers. (Ig. at 23). 

In sum, there was ample evidence to support the charges 
against Morris and McNeil. The Independent Administrator's 
decision is neither arbitrary nor capricious. Accordingly, the 
decision of the Independent Administrator is affirmed in all 
respects. 

III. CONCLUSION 

IT IS HEREBY ORDERED that Morris and McNeil's objections to 

the Independent Administrator's opinion is denied. 
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IT I. FURTHER ORDERED that the opinion of the Independent 

Administrator is affirmac! in all respects. 
IT IS HEREBY ORL<-...'.ED that the stay of penalties imposed on 

Morris a^d McN-ni.1 by tiie Independent Administrator is dissolved, 
effective immediately. 

SO ORDERED. 

Dated: , 1991 
. — New York 

U.S.D.J 


