
/ OFFICE OF THE INDEPENDENT ADMINISTRATOR 
c/o LeBOEUF, LAMB, LEIBY & MacRAE 

Gateway Center I, Suite 603 
Newark, NJ 07102-5311 

(201)643-8000 
Fax (201) 622-6693 

Frederick B. Lacey 
Independent Administrator June 23, 1992 

VIA UPS NEXT DAY AIR 

Honorable David N. Edelstein 
United States District Court 
United States Courthouse, Room 2104 
Foley Square 
New York, New York 10007 
Re: APPLICATION LXXXIII BY THE INDEPENDENT ADMINISTRATOR 

UNDER THE CONSENT ORDER DATED MARCH 14, 1989 
Dear Judge Edelstein: 

I transmit herewith one original and two copies of my 
Application LXXXIII, for an Order by Your Honor directing 
compliance with my June 23, 1992, Decision regarding Frank Baccaro. 

In addition to the Application, please find enclosed the 
original and two copies of: 

(a) My June 23, 1992, Decision; and 
(b) An Affidavit of Service. 
If you find it appropriate, I respectfully request that a 

member of Your Honor's staff file the original of the "backed" 
Application, Decision and Affidavit of Service with the Clerk's 
office. 

Respectfully submitted, 

FBL:dsg 
Enclosures 

Frederick B. Lacey 

cc: VIA UPS NEXT DAY AIR 
Michael H. Holland, Esq. 
Charles M. Carberry, Esq. 
Richard Gilberg, Esq. 
Steven Bennett, AUSA 
Mr. Frank Baccaro 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 
88 CIV. 4486 (DNE) 

Plaintiff 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSE-
MEN AND HELPERS OF AMERICA, 
AFL-CIO, et al., 

v. 
APPLICATION LXXXIII BY THE 
INDEPENDENT ADMINISTRATOR 
UNDER THE CONSENT ORDER 
DATED MARCH 14, 1989 — 
DECISION OF THE 
INDEPENDENT ADMINISTRATOR 
IN THE MATTER OF THE 
HEARING OF FRANK BACCARO 

Defendants. 

Application is made by the undersigned as Independent 
Administrator for a ruling by the Honorable David N. Edelstein, 
United States District Judge for the Southern District of New York, 
on the issues raised in a hearing before me on the charge filed 
against Frank Baccaro ("Baccaro") by the Investigations Officer. 
I have decided these issues in a Decision dated June 3, 1992, which 
is enclosed herewith. 

Baccaro was charged with embezzling approximately $600 from 
IBT Local 843. I have concluded that the Investigations Officer 
had sustained his just cause burden of proving the charge against 
Baccaro "by a fair preponderance of the evidence." See United 
States v. IBT. 754 F. Supp. 333, 337-338 (S.D.N.Y. 1990). As a 
penalty, Baccaro was permanently prohibited from holding any office 



in IBT Local 843 or any other IBT-affiliated entity. However, 
given that Baccaro has been an IBT member for over forty years, and 
there was no evidence of any other wrongdoing than that which was 
before me, I permitted him to retain his IBT membership so that he 
can maintain his employment as an Anheuser-Busch truck driver. 

I have also directed that sanctions be imposed upon Baccaro's 
employee benefits. See Investigations Officer v. Senese. et al.. 
Supplemental Decision of the Independent Administrator (November 
29, 1990), aff'd. United States v. IBT fApplication XVI). 753 
F.Supp. 1181 (S.D.N.Y. 1990), aff'd 941 F.2d 1292 (2d Cir. 1991). 

I have voluntarily stayed my Decision and the penalties 
imposed pending review by Your Honor. Therefore, it is 
respectfully requested that an Order be entered approving my June 

1992, Decision, and directing compliance with that Decision if 
Your Honor finds it appropriate. 

Dated: June 23, 1992 
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INVESTIGATIONS OFFICER, 
Claimant, 
v. 

FRANK BACCARO, 
Respondent. 

This matter concerns charges filed by the Investigations 
Officer, Charles M. Carberry, against Frank Baccaro ("Baccaro") 
former Trustee of IBT Local 843 in Springfield, New Jersey. A 
hearing was held before me on April 20, 1992, at which Baccaro 
appeared without counsel. Having reviewed the evidence and the 
Investigations Officer's post-hearing submission, I find that the 
Investigations Officer has sustained his just cause burden of 
proving the charge against Baccaro by a fair preponderance of the 
evidence. United States v. IBT. 754 F. Supp. 333 337-338 (S.D.N.Y. 
1990) ("[T]he Investigations Officer must establish just cause at 
disciplinary hearings by a fair preponderance of evidence."). 

THE CHARGE 

The Investigations Officer charged Baccaro as follows: 
While an officer of Local 843, [he] embezzled and 

converted to [his] own use, and to the benefit of others, 
approximately $600 of the funds of Local 843 in violation 

DECISION OF 
THE INDEPENDENT 
ADMINISTRATOR 



of the IBT Constitution, Article XIX, Section 6(b)(3)^ 
and [his] fiduciary duty to the members. 

TO WIT: In March 1991, [he] knowingly incurred 
unauthorized charges on the American Express account of 
Teamster Local 843 in the approximate amount of $214 for 
personal items purchased at a gift shop in Tampa, 
Florida. [His] use of Local 843's credit card in this 
manner was unauthorized, unrelated to the Local's 
business and of no benefit to the members of Local 843. 

In April 1991, [he] charged or permitted to be 
charged to Local 843's American Express account 
approximately $390 to purchase plane tickets for [his] 
wife to attend the IBT Convention in Orlando, Florida. 
[His] wife is not a member of the IBT and had no official 
business at the IBT Convention. The use of Local 843's 
credit card in this manner was unrelated to the Local's 
business and of no benefit to the members of Local 843. 
BACKGROUND 

Baccaro, a truck driver, has been an IBT member, a member of 
IBT Local 843 and an employee of Anheuser-Busch in Newark, New 
Jersey, for forty years. 10-1^ at p.4; T25-7 to 10.3 Local 843's 
members are employed by Anheuser-Busch in Newark. T27-16 to T28-8. 
Baccaro served as a Trustee on Local 843's Executive Board from 
approximately May 1991 to November 1991. 10-1 at pp. 4-5. 

The $214 Credit Charges 

Baccaro traveled to Tampa, Florida in March of 1991 on Union 
business. T52-17 to 19. On that trip, Baccaro badly ripped a 

**- Article XIX, Section 6(b)(3) prohibits "embezzlement of Union 
funds or property" by IBT officers and members. 
^ The Investigations Officer's exhibits are referred to as "10," 
followed by the exhibit number and page reference, if appropriate. 
^ All transcript references are to the April 20, 1992, hearing 
before me. The citation refers to the transcript page number 
followed by the line number. In this instance, "T25-7 to 10" 
refers to transcript page 25, line 7 through line 10. 
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piece of luggage because he was carrying picket signs and heavy 
paper in his luggage relating to his Union business. 10-1 at pp. 
24-25; T42-16 to T43-13; T39-19 to 21; T54-3 to 7. 

Mr. Giacumbo, Local 843 President and International Vice 
President, testified before me that after learning that Baccaro had 
"destroyed" his old luggage he told Baccaro to buy some new luggage 
and "when we get back we'll . . . see what we can do to straighten 
it out . . .." T40-18 to T41-2. At the hearing, Baccaro related 
a similar version of events. See T43-14 to 17 (Mr. Giacumbo told 
Baccaro "go ahead and buy it. We'll take care of it when we get 
home."). At his deposition before the Investigations Officer, 
however, which predated the filing of the Investigations Officer's 
charges, Baccaro never made reference to any authorization from Mr. 
Giacumbo. 

Baccaro replaced his torn luggage by charging a $176 piece in 
a gift shop in Tampa on Local 843's American Express card. Id. At 
the same gift shop, Baccaro also charged a $38 carrying case on the 
Local's credit card. T44-3 to 9; T52-17 to 23. 

In February of 1992, prior to the filing of the Investigations 
Officer's charges, but after his deposition before the 
Investigations Officer and after learning that the Investigations 
Officer's charges were imminent, Baccaro reimbursed the Local for 
the luggage. 10-18; T22-20 to 25; T57-4 to T58-17. 

The IBT Convention 

During his tenure as Trustee on the Local 843 Executive Board, 
Baccaro attended the IBT's 24th International Convention in June in 
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Orlando, Florida. 10-1 at pp. 26-27; T50-18 to 20. Baccaro 
brought his wife to the Convention. Id. At his deposition before 
the Investigations Officer, Baccaro testified that he personally 
paid for her ticket. Id. at p. 27. This, however, was not true. 

Mrs. Baccaro's airfare was charged on Local 843's American 
Express Card. T46-14 to 17. At the hearing before me, Baccaro 
acknowledged that he "didn't pay for [his wife's] ticket to 
Orlando." T45-2 to 6. Moreover, Baccaro received two letters from 
Local 843's Secretary-Treasurer, Randolph Heath, requesting that 
Baccaro reimburse the Local for the $390 airfare. One letter is 
dated July 17, 1991, (10-7), and one is dated January 29, 1991, 
(10-17). Apparently, however, Baccaro did not receive the July 17 
letter until late January 1992 after being deposed by the 
Investigations Officer. T64-1 to T67-6; T70-1 to 9. 

Mr. Giacumbo also testified that he "seem[ed] to remember" 
that Baccaro had attempted to pay him in cash for his wife's 
airfare in the lobby of the hotel while they were still in Orlando 
during the IBT Convention. Mr. Giacumbo refused Baccaro's offer* 
T45-7 to 13. 

As with the luggage, Baccaro repaid Local 843 for his wife's 
airfare to Orlando in February of 1992. 10-18; T22-20 to 25; T57-4 
to T58-17. 

THE MERITS 

It is now settled that to sustain a charge of embezzlement, 
the Investigations Officer must show that a respondent acted with 
"fraudulent intent to deprive the Union of its funds." United 



States v. Welch. 728 F.2d 1113, 1118 (8th Cir. 1989). See also 
Investigations Officer v. Vitale. Decision of the Independent 
Administrator, at pp. 9-10 (December 18, 1990), aff'd. United 
States v. IBT, 775 F. Supp. 90 (S.D.N.Y. 1991), aff'd. in relevant 
part. No. 91-6154, slip op. at 4 (2d Cir. October 31; 1991). It is 
also settled that it is permissible to infer, from circumstantial 
evidence, the existence of intent. Vitale. Decision of the 
Independent Administrator at p. 11, citing. United States v. Local 
560. 780 F.2d 267, 284 (3d Cir. 1985). 

The Luggage 

I will deal first with the issue involving Baccaro's purchase 
of the luggage in Tampa on Local 843's credit card. I find that 
while in Tampa, Mr. Giacumbo told Baccaro to "go ahead and buy [the 
luggage]. We'll take care of it when we get home." T43-14 to 17. 
Thus, I reject the Investigations Officer's characterization of 
Baccaro's use of the credit card as "unauthorized" and "unrelated" 
to the Local's business. Mr. Giacumbo told Baccaro he could use 
the credit card. Moreover, Baccaro ripped his luggage while on 
Union business. 

All of this, however, is overshadowed by the fact that when 
Mr. Giacumbo told Baccaro that the two would "take care" of the 
luggage charge when they returned home, it was understood that 
Baccaro was to reimburse the Local. Both Baccaro and Mr. Giacumbo 
took the position that the reimbursement was never made because the 
Local's office was in a hectic state. T41-3 to 17; T43-14 to 17. 
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The fact remains, however, that Baccaro did not reimburse the 
Local for the luggage until after the Investigations Officer took 
his deposition. At that point, it had become clear that the 
Investigations Officer was focusing in on the luggage purchase. In 
fact, a draft set of charges raising the luggage purchase issue had 
been forwarded to the Local's attorney near the end of January of 
1992. T68-24 to T69-9; Ex. B-l. Upon learning that he would soon 
be subject to disciplinary charges, Baccaro finally decided to 
reimburse the Local. Once that decision was made, he acted 
promptly, hand delivering a check to the Local's office. T57-9 to 
15. Baccaro recognized that it was a "mistake" to wait until 
February of 1992 to reimburse the Local. T58-24 to T59-2. 

I find that the timing of Baccaro's reimbursement to the Local 
is evidence of Baccaro's intent to deprive his Local of its funds. 
Such curative action, taken only in response to the pendency of the 
Investigations Officer's charge does not negate the fact that 
Baccaro misappropriated Union funds. See, e.g.. Investigations 
Officer v. Wells. Decision of the Independent Administrator (May 
17, 1992), aff'd. United States v. IBT. 88 Civ. 4486 (DNE), slip 
op. (S.D.N.Y. April 7, 1992) (Local Union officer charged with 
embezzlement for not gaining membership approval of his action 
still found culpable despite gaining membership approval subsequent 
to the Investigations Officer's filing of the charge against him.). 
To find otherwise would be to invite an intolerable situation where 
those committing financial wrongdoing would simply wait and see if 
they are discovered before deciding whether to make restitution. 



The Airfare 

I now turn to the issue of whether Baccaro embezzled Local 
843's funds when he failed, for eight months, to reimburse the 
Local for his wife's airfare to the IBT Convention in Orlando, 
Florida. The Investigations Officer highlights that during 
Baccaro's deposition, he testified that he had paid for his wife's 
airfare to Orlando. 10-1 at p. 27. This, of course, was not the 
truth. At the hearing before me, Baccaro attempted to explain away 
his deposition testimony by stating that when asked by the 
Investigations Officer about paying for his wife's airfare to the 
Convention, he had confused the IBT International Convention trip 
with a trip he had taken to attend another Union-related Convention 
in St. Louis. T44-21 to 25; T50-6 to 12. A fair reading of 
Baccaro's deposition testimony belies his position, as demonstrated 
by the following: 

Q. Did you attend the convention in Orlando, 
Florida? 

A. Yes. 
Q. Prior to going to the convention and other than 

Tampa, did you go to any other breweries? 
A. No. 
Q. So you only went to the Tampa breweries twice? 
A. Right. 
Q. Who from Local 843 went to the convention? 
A. I believe the whole Executive Board. 
Q. Did anyone else go? 
A. I brought my wife and I paid for her ticket. 
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Q. Did anyone else bring any guest? 
A* Th&t I don't remember. They might have had 

their wives with them, I don't know. 
Q. Did the local pay any of the expenses for your 

wife to attend the convention? 
A. No. 
Q. Who paid for the airfare for your wife? 
A. I did. 
[IO-3, at pp. 26-27 (emphasis supplied}] 

Baccaro's position that he was "confused" at his deposition is 
further weakened by the fact that following the above exchange, 
Baccaro answered many very specific questions about the IBT 
Convention in Orlando, included but not limited to, his reasons for 
attending, who was present, what he did while he was there, and 
whether he received lost wages or meeting fees for attending. See 
10-1 at pp. 26-36. The St. Louis Convention was not even 
discussed. Thus, I must reject Baccaro's "confusion" defense. 

I also cannot give Mr. Giacumbo's testimony that he "seem[ed] 
to remember" that Baccaro tried to pay cash for the tickets in the 
hotel's lobby any weight. At the hearing before me (after putting 
forth his "confusion" defense), Baccaro never suggested that he 
tried to pay cash for his wife's airfare at the Convention. 
Moreover, if it was Baccaro's intent to pay for his wife's airfare 
expeditiously, he would have done so. As with the luggage, Baccaro 
"never got around to paying for" his wife's airfare until after he 
realized that he was going to be charged by the Investigations 
Officer for having failed to do so. T45-2 to 6; T68-24 to T69-
Ex. B-l. As noted earlier, he had no difficulty acting promr 



that point; in,fact, he hand-delivered his check to the Local. 
T57-9 to 15. 

As with the luggage, I conclude that, but for the 
Investigations Officer's investigation into Baccaro's failure to 
remit payment to Local 843 for his wife's airfare to the IBT 
Convention, Baccaro would not have reimbursed the Local. 

CONCLUSION 

Accordingly, I find that Baccaro acted with fraudulent intent 
to deprive Local 843 of its funds by waiting until after it was 
clear that he would be charged by the Investigations Officer to 
reimburse the Local for his luggage expenses and his wife's airfare 
to the IBT Convention. 

THE PENALTY TO BE IMPOSED 

Every member of a Local Union is obligated to take special 
care when handling the Local's funds. As a Trustee, Baccaro had a 
heightened responsibility by virtue of his position. See, e.g.. 
Investigations Officer v. Morris and McNeil, Decision of the 
Independent Administrator (June 14, 1991) at p. 26 ("Officers of 
Local Unions must understand that their Local Union coffers are not 
their personal piggy banks that can be cracked open whenever it 
serves their personal benefit. The Local's assets belong to the 
Local's members. The Local's officers are mere trustees of those 
assets."), aff'd. United States v. IBT, 777 F. Supp. 1130 (S.D.N.Y. 
1991); T50-21 to 24 (as Trustee, Baccaro was responsible for 
reviewing the financial books and records of the Local). Baccaro 
breached his fiduciary obligation. Therefore, it is appropriate 



that Baccaro not be permitted to act in any capacity that vests him 
with responsibility in managing or overseeing members' funds. 
Accordingly, Baccaro is permanently prohibited from holding any 
office in IBT Local 843 or any other IBT-affiliated entity. In 
addition, Baccaro shall never again be entitled to use Local 843's 
credit card or have one issued in his name. Similarly, Baccaro 
shall never be entitled to use a credit card from any other IBT-
affiliated entity or have any such credit card issued in his 
name.^ 

However, given that Baccaro has been a IBT member for over 
forty years, and there is no evidence of any other wrongdoing than 
that which is before me, I shall permit him to maintain his IBT 
membership, so that he can maintain his employment as a truck 
driver with Anheuser-Busch. 

BENEFITS 
As is always my practice, I provided Baccaro the opportunity 

to submit a schedule of his benefits as well as a memorandum on the 
issues raised in imposing sanctions touching upon those benefits.^ 
Respondent, however, did not supply me with any submission 
regarding his benefits. 

^ This prohibition shall also preclude arrangements such as the 
one which permitted Baccaro's wife's airfare to be charged on Local 
843's credit card, even though the card was not issued to Baccaro. 
^ My authority to impose sanctions on a respondent's employee 
benefits is now well settled. See Investigations Officer v. Senese 
et al.. Supplemental Decision of the Independent Administrator 
(November 29, 1990), aff'd. United States v. IBT. 753 F. Supp. 1181 
(S.D.N.Y. 1990), aff'd. 941 F. 2d 1292 (2d Cir. 1991). See also. 
Guidry v. Sheet Metal Workers National Pension Fund. 1210 S. Ct. 
680 (1990). 
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Baccaro testified at the hearing before me, however, that he 
receives no benefits from the IBT or Local 843. T10-19 to Tll-12. 
Mr. Giacumbo corroborated this by explaining that pursuant to the 
collective bargaining agreement between Anheuser-Busch (Baccaro's 
employer) and Local 843, Anheuser-Busch is responsible for Local 
843's members Pension Plan, Health and Welfare Plan, Dental Plan 
and Stock Participation Plan. Id. 

Given my ruling here, I will not alienate any of Baccaro's 
benefits that he receives from his employer, Anheuser-Busch. 
However, any contributions made by Local 843 or any other IBT-
affiliated entity to sustain any benefits on Baccaro's behalf in 
connection with his having served as a Trustee of Local 843 must 
terminate. 

VOLUNTARY STAY 

I will stay the imposition of penalties pending Judge 
Edelstein's review of this Decision, which I will submit to him by 
way of Application. 

Frederick B. Lacey 
Independent Administrator 

)ated: June 23, 1992 
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