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EDELSTEIN. District Judge: 
This opinion emanates from the voluntary settlement in the 

action commenced by the plaintiff United States of America (the 
"Government") against the defendants International Brotherhood of 
Teamsters (the "IBT") and the IBT's General Executive Board (the 
"GEB") embodied in the voluntary consent order entered March 14, 
1989 (the "Consent Decree"). The (Consent Decree provides for three 
Court-appointed officials: the Independent Administrator to 
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oversee the Consent Decree's remedial provisions, the 
Investigations Officer to bring charges against corrupt IBT 
members, and the Election Officer to oversee the electoral process 
leading up to and including the 1991 election for International 
Officers (collectively, the "Court-Appointed Officers"). The 
election, which the Election Officer certified on January 22, 1992, 
resulted in Ronald C. Carey assuming the office of IBT General 
President. The goal of the (Consent Decree is to rid the IBT of the 
hideous influence of organized crime through the electoral and 
disciplinary provisions. 

Background 
The Government seeks to enforce a settlement of its civil 

contempt action against respondents, who are current and former 
officers of Local 493, Kenneth Morrill, Frank Scopino, William 
Warner, Dennis Shippee, and Glen Lawton (the "respondent 
officers"), as well as their former attorney Burton Rosenberg 
(collectively, the "respondents"). The contempt proceedings 
stemmed from charges filed by the Investigations Officer against 
the respondent officers. At the time of the charges, respondents 
constituted the Executive Board of Local 493, located in 
Uncasville, Connecticut. The Investigations Officer charged 
respondents with bringing reproach upon the IBT by failing to 
perform their duties as union officers and by embezzling $107,273 
in union funds for the use of a fellow officer, Philip Guarnaccia. 
Respondents provided Guarnaccia, the former Secretary-Treasurer of 
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Local 493, with the $107,273 by granting him severance payments 
after he had been convicted of willfully failing to maintain 
accurate and complete union records, in violation of 29 U.S.C. §§ 
1027 & 1131J 

This Court approved a settlement of the charges (the 
"Agreement") against respondents on January 17, 1991. Respondents 
agreed to reimburse Local 493 in the amount of $65,000 if 
Guarnaccia failed to honor his reimbursement obligation. They also 
agreed to "propose to and support before the [Local 493 Executive] 
Board and after its passage to the Local 493 membership" an 
amendment (the "Amendment") to the Local's bylaws and constitution 
concerning limits on the amount and type of permissible severance 
payments. In order to implement the provision calling for a 
membership vote on the Amendment, Local 493's bylaws and 
constitution required that respondents read the Amendment at two 
consecutive general membership meetings. 

The Government alleges that respondents failed to honor the 
portion of the settlement compelling them to propose the Amendment 
to the general membership. A Local 493 member, Mr. Donald Villa, 
informed the Government that at the first reading of the Amendment 
to the general membership, Mr. Morrill stated that "Carberry's 

Guarnaccia's conviction occurred on July 10, 1987. On 
November 5, 1990, the Investigations Officer charged Guarnaccia 
with bringing reproach upon the IBT by failing to perform duties 
as a union officer and by embezzling $107,273 in union funds, in 
a settlement of these charges, approved by this Court on January 
16, 1991, Guarnaccia agreed to reimburse Local 493 in the amount 
of $65,000, to resign as a shop steward, and not to seek or accept 
election or appointment to union office for two years. 
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office" wrote the Amendment and that "we have to read this and 
recommend it to you." Declaration of Peter C. Sprung. Assistant 
United States Attorney tArril 29. 1991). at 6, 110. Another Local 
493 member, Mr. John Sarantopolous, allegedly informed the 
Government that at the second reading of the Amendment, Mr. Scopino 
stated that respondents had been forced to sign the Agreement and 
that while "we have to recommend the Amendment to you," the 
membership did not have to approve it. Id., at Ull. Both Mr. 
Villa and Mr. Sarantopolous concluded that respondents were 
encouraging the membership to reject the Amendment when it came up 
for a vote at a later meeting. 

Mr. Sarantopolous informed the Government that at the third 
and final reading of the Amendment, which occurred on April 14, 
1991, Mr. Rosenberg stated that respondents had not acted 
improperly and that they settled the charges under duress from the 
Independent Administrator. He supposedly added that the Amendment 
limited "the compensation of your officials when they leave office, 
when in fact you, the membership want to reward them with 
compensation and other items as you've done in the past." Id., at 
7, $12. Mr. Rosenberg concluded by urging the membership to reject 
the amendment. Following Mr. Rosenberg's presentation, Mr. Morrill 
told the general membership that they were free to reject the 
amendment and then both Mr. Morrill and Mr. Scopino urged rejection 
of the Amendment. Mr. Scopino then tried to bring the Amendment 
to a vote without further discussion; Mr. Sarantopolous objected, 
however, and was allowed to speak in support of the Amendment, 

5 



although several respondents allegedly attempted to shout him down 
as he spoke. The membership then voted to reject the proposed 
Amendment by a margin of 94 to 32; Mr. Sarantopolous represents 
&hat following the vote, several members stated that they would 
have voted for the Amendment had the vote been by secret ballot, 
but voted against it out of a fear of retaliation given the non-
secret nature of the vote. 

On the basis of declarations by Mr. Villa and Mr. 
Sarantopolous, the Government, on April 29, 1991, brought an order 
to show cause why respondents should not beheld in contempt of the 
Agreement. This Court signed the order and scheduled an 
evidentiary hearing for May 2, 1991. At that hearing, however, the 
Government declined to submit evidence on the issue of contempt 
because the parties had reached a settlement, the terms of which 
were contained in a letter dated May 2, 1991 (the "Settlement"). 
The Settlement bound respondents to pass an Executive Board 
resolution adopting the Amendment, present it to the general 
membership for a secret-ballot vote, which the Government would 
supervise. Respondents also agreed never to receive severance pay 
in an amount greater than that set forth in the resolution, to 
terminate Mr. Rosenberg and his law firm with respect to all Local 
4-93 matters and to reimburse the Local for fees paid to Mr. 
Rosenberg in connection with their disciplinary and contempt 
proceedings. Finally, respondents consented to pay the 
Government's costs and attorney's fees for the contempt proceeding 
and to include in the formal settlement of the contempt action an 
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admission that they violated the Agreement. This Court ordered the 
parties to frame the letter agreement as an order. The following 
statements were then made by Mr. Edward T. Ferguson, III, Assistant 
United States Attorney, Mr. Marc Bogatin, former counsel for the 
respondent officers, and Mr. Jerome Tauber, former counsel for Mr. 
Rosenberg: 

Mr. Ferguson: I would like to get on the record a 
statement from counsel for both Mr. Rosenberg and counsel 
for the five executive board members here that they agree 
to the provisions set forth in the May 2nd, 1991 letter, 
to which your Honor referred, just so there is no mistake 
about that. 

Mr. Bogatin: Yes, your Honor. Marc Bogatin, for the 
five executive board members. On behalf of my client[s], 
I can state and I do represent to the court that the five 
board members do agree to the . . . two page letter. I 
can state and do state for the court that my client[s], 
the five board members, have authorized me to represent 
to the court that they agree to the terms of this two-
page letter. 

* * * * * * * 

Mr. Tauber: Yes, your Honor. I represent Mr. Rosenberg, 
and on his behalf, I also represent to the court that he 
has authorized me to state on the record that he agrees 
to the conditions of €he settlement outlined in the 
letter of May 2nd, 1991. 

Transcript of May 2. 1991 Hearing, at 15-16. 

Following this Court's direction, the Government prepared a 
stipulation and order that embodied the terms of the Settlement. 
On May 17, 1991, Mr. Bogatin represented orally to Mr. Ferguson 
that the respondent officers were willing to resign as officers, 
which was not a term of the Agreement or the Settlement. Assistant 
United States Attorney Peter C. Sprung responded by letter dated 
February 25, 1992 with the terms upon which respondents' 
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resignations would be an acceptable substitute for the terms of the 
Settlement. These terms included the appointment of a temporary 
trustee pending the election of new officers and the termination 
Qf Mr. Rosenberg and his firm. Mr. Sprung added that "[i]f these 
terms are unacceptable to your clients . . . the Government will 
immediately apply to the Court to enforce the terms of the May 2 
agreement." Letter from Peter C. Sprung, Assistant United States 
Attorney, to Marc Bogatin, former counsel for respondent officers 
(February 25, 1992) (on file in the Southern District of New York). 

From March through June 1992, the Government and new counsel 
for all respondents, Mr. John R. Williams, negotiated the terms of 
a settlement of the contempt proceeding that centered on the 
respondents' resignations from Local 493 office?. During the 
course of these negotiations, respondents Warner, Shippee and 
Lawton resigned their positions. By letter dated June 19, 1992, 
Mr. Williams stated to Mr. Sprung that "I have reviewed your letter 
[of June 9, 1992] . . . and believe ye may have an agreement here." 
Letter of John R. Williams, counsel for respondents, to Peter C. 
Sprung, Assistant United States Attorney (June 19, 1992) (on file 
in the Southern District of New York). Despite this 

representation, respondents refused to execute the stipulation sent 
to them by Mr. Sprung. 

The Government then made this motion for entry of judgment 
enforcing the terms of the Settlement contained in the May 2, 1991 
letter agreement. The gist of the motion is that by their conduct 
at the general membership meetings, respondents violated their 
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obligation, contained in the Agreement, to support the Amendment. 
The Government also asserts that in failing to support the 
Amendment, Mr. Rosenberg, acting as the Executive Board members' 
agent and attorney, violated the Agreement. Respondents proffer 
several arguments in opposition to the Government's application. 
They contend that: (1) this Court lacks personal jurisdiction over 
respondents due to inadequate service of process; (2) the parties 
abandoned the Settlement by subsequently engaging in further 
negotiations; (3) laches bars the Government's application; (4) the 
attorneys who appeared on their behalf at May 2, 1991 hearing had 
no authority to enter into the Settlement; and (5) performance of 
the provisions of the Settlement calling for Executive Board action 
is impossible. This Court held a hearing on this matter on October 
13, 1992, at which the parties presented their arguments. Noting 
that respondents Morrill and Scopino are nominees for Local 493 
office in an election that had been scheduled for Sunday, October 
18, 1992, this Court stayed the election pending resolution of this 
matter. 

Discussion 
A. Inadequate Service of Process 

Respondents contend that this Court lacks personal 
jurisdiction because they did not receive proper service of 
process. They claim that they appeared at the May 2, 1991 hearing 
in response to a telecopy sent to Mr. Rosenberg's office and not 
in response to valid service of process. Moreover, they claim that 
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raising the issue now is appropriate given the absence of any 
responsive pleading in this matter. Raising such a defense 
implicates "the manner in which service has been made and not . . 
. the court's power to adjudicate [respondents'] rights and 
liabilities." Santos v. State Farm Fire & Casualty Co.. 902 F.2d 
1092, 1095 (2d Cir. 1990) (quoting 5 Charles A. Wright & Arthur R. 
Miller, Federal Practice and Procedure §1353, at 277 (2d ed. 
1990)). Indeed, it is well settled "that the disciplinary and 
investigatory provisions of the Consent Decree are binding on non-
signatory members of the IBT." August 27, 1990 Opinion & Order, 
745 F. Supp. 908, 912 (S.D.N.Y. 1990), aff'd. 941 F.2d 1292 (2d 
Cir.), cert, denied. 112 S. Ct. 1161 (1992)? see United States v. 
IBT. 905 F.2d 610, 622-23 (2d Cir. 1990); October 9, 1991 
Memorandum & Order, 777 F. Supp. 1123, 1125 (S.D.N.Y. 1991), aff'd. 
Nos. 92-6056, 92-6058, 92-6088 (2d Cir. Sep. 15, 1992). 

Thus, respondents' personal jurisdiction objection goes not 
to the Court's power, but to the adequacy of service of process. 
It is clear, however, that respondents waived any objection to the 
adequacy of service of process by failing to raise this issue at 
the May 2, 1991 hearing. "Because the requirement of personal 
jurisdiction represents first of all an individual right, it can, 
like other such rights, be waived." Insurance Corp. of Ireland. 
Ltd. v. Compaonie des Bauxites de Guinee. 456 U.S. 694, 703 (1982). 
One way to waive an objection to service of process or personal 
jurisdiction is through inaction. See id. at 704-05. Respondents' 
inaction is glaring. Respondents appeared before this Court for 
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the May 2, 1991 contempt hearing, and, far from contesting the 
adequacy of service of process, through their attorneys assured the 
Court that they had reached a settlement with the Government. In 
^act, from the time of the hearing until respondents filed their 
memorandum of law in opposition to the Government's attempt to 
enforce the Settlement — over a year later — respondents did 
absolutely nothing to alert the Government to their objection to 
service of process. Such inaction constitutes a waiver of any 
objection they may have had to service of process. See, e.g.. 
Santos, 902 F.2d at 1096 (waiver appropriate where defendant first 
raised defective service objection nearly two years after service 
was attempted); Datskow v. Teledvne. 899 F.2d 1298, 1303 (2d Cir.) 
(even though faulty service of process defense was asserted in 
timely answer, defendant waived objection by participating in 
scheduling discovery and motion practice and attending conference 
with magistrate), cert, denied. Ill S. Ct. 149 (1990). 

Moreover, a finding of waiver; ,is hardly unjust in this case. 
Respondents are not being asked to defend themselves in a distant 
forum. See, e.g.. Datskow. 899 F.2d at 1303 ("We would be slower 
to find waiver by a defendant wishing to contest whether it was 
obligated to defend in a distant court."). Nor can respondents 
claim that they lacked notice of the nature or subject of the 
contempt proceeding, given that it related to an alleged violation 
of their own Agreement, and they appeared at the contempt hearing 
having resolved the matter with the Government. See, e.g.. Drywall 
Tapers & Pointers. Local 1974 v. Local 530. Operative Plasterers 
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& Cement Masons Int'l Ass'n. 889 F.2d 389, 394 (2d Cir. 1989) (no 
denial of due process "[s]o long as the defendant had actual notice 
of the [civil] contempt proceedings"), cert, denied, 494 U.S. 1030 
41990). 

B. Abandonment of Settlement 
Respondents contend that negotiations with the Government 

after the May 2, 1991 hearing, concerning their offer to resign, 
reveals that the parties abandoned the Settlement. Such an 
argument is without merit. Abandonment of a contract requires 
mutual consent of the parties. See S.S. Silberblatt. Inc. v. 
Seaboard Sur. Co.. 417 F.2d 1043, 1054 (8th Cir. 1969); Armour & 
Co. v. Celic. 294 F.2d 432, 435 (2d Cir. 1961). Abandonment may 
be implied from the attendant circumstances and the conduct of the 
parties, but only if the parties' conduct is "positive, unequivocal 
and inconsistent with an intent to be further bound by the 
contract." Armour, 294 F.2d at̂  436; see Alessandri v. April 
Indus.. 934 F.2d 1, 2 (1st Cir. 1991); Anstalt v. FIA Ins. Co.. 749 
F.2d 175, 178 (3d Cir. 1984). "The termination of a contract is 
not presumed, and the burden of establishing it rests upon the 
party who asserts it." Armour, 294 F.2d at 436. 

It is clear that the parties did not abandon the May 2, 1991 
settlement. After the hearing, respondents initiated further 
negotiations that would have altered the settlement presented at 
the hearing by, most importantly, having respondents agree to 
resign from the IBT. By a letter dated February 25, 1992, Mr. 
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Sprung replied to respondents' proposal by reiterating the terms 
of the May 2, 1991 Settlement and also setting forth the terms for 
a settlement that included respondents' resignations. The 
Government added that it was "unwilling to delay resolution of this 
matter any longer," and that if the terms of a settlement that 
encompassed respondents' resignations were not acceptable or 
approved in two days, it "will immediately apply to the Court to 
enforce the terms of the May 2 agreement." Letter from Peter C. 
Sprung, Assistant United States Attorney, to Marc Bogatin, former 
counsel for respondent officers (February 25, 1992) (on file in the 
Southern District of New York). Thus, even while discussing a 
possible alternative settlement with counsel for respondents, who 
suggested such an alternative in the first place, the Government 
indicated a clear intent not to abandon the May 2, 1991 agreement. 
In his letter, Mr. Sprung restated the terms of the May 2, 1991 
agreement, stated that respondents had "agreed to settle the civil 
contempt proceeding" on the terms J'read into the record" on May 2, 
1991, and reserved the right to enforce the agreement on those 
terms. Far from demonstrating abandonment, these statements reveal 
a positive and unequivocal intent to enforce the May 2, 1991 
agreement. 

C. Laches 
Respondents assert that because the Government did not provide 

them with acceptable terms of a settlement that included their 
resignation until nine months after the May 2, 1991 hearing, this 
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enforcement action is barred by laches. "The existence of laches 
is a question addressed to the discretion of the trial court," 
which must consider the "equities of the parties." Gardner v. 
Panama R.R. Co., 342 U.S. 29, 30-31 (1951). Laches bars a claim 
where it is clear that a plaintiff unreasonably delayed in 
initiating action and this delay prejudiced the defendant. See 
Robins Island Preservation Fund. Inc. v. Southold Dev. Corp., 959 
F.2d 409, 423 (2d Cir. 1992). It is not necessary, however, to 
address the merits of respondents' laches argument. It is well 
settled that "[a]s a general rule laches or neglect of duty on the 
part of officers of the Government is no defense to a suit by it 
to enforce a public right or protect a public interest." Nevada 
v. United States, 463 U.S. 110, 141 (1983) (quoting Utah Power & 
Light Co. v. United States. 243 U.S. 389, 409 (1917)); United 
States v. Summerlin. 310 U.S. 414, 416-17 (1940). The Government 
initiated this civil RICO action against the IBT in order to rid 
the Union of corrupt influences, which clearly serves the public 
interest. As an aspect of this larger suit, the Government brought 
disciplinary charges against respondents for misusing union funds. 
Such an action is in the interest of the rank-and-file of the Local 
and the public at large. 

Moreover, respondents are precluded from raising the equitable 
defense of laches under the doctrine of unclean hands, which 
precludes the assertion of an equitable defense by a party guilty 
of misconduct. See Grotrian. Helfferich. Schulz. Th. Steinweg. 
Nachf. v. Steinwav & Sons. 523 F.2d 1331, 1343 (2d Cir. 1975); 
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Cullman Ventures. Inc. v. Columbian Art Works. Inc.. 717 F. Supp. 
96, 135 (S.D.N.Y. 1989). Respondents' hands, at the very least, 
could use some antiseptic. To appreciate respondents' audacity in 
proffering an equitable defense, it is necessary to view their 
laches argument in context. Rather than contesting the charges 
pending against them, which they were entitled to do under the 
Consent Decree, respondents voluntarily entered into the Agreement 
with the Investigations Officer. As respondents admitted at the 
May 2, 1991 hearing, they then violated the Agreement. Yet again, 
they agreed on a settlement of the violation of the Agreement. 
Even respondents do not dispute that they did not comply with the 
Settlement. Now, in yet another effort to avoid compliance, 
respondents assert that the Settlement is invalid due to delay on 
the part of the Government — delay caused in large part by 
respondents' efforts to obtain a settlement on different terms than 
agreed toby the parties and presented to the Court on May 2, 1991. 
Respondents have shown over the^ course of these disciplinary 
proceedings that they do not consider it necessary to honor their 
agreements with the Government. Their brazenness in repudiating 
legitimate agreements is surpassed only by their disregard for the 
welfare of the members of their Local — as shown by their 
willingness as officers to violate the membership's trust by 
misappropriating union funds. At the very least, respondents' 
conduct constitutes unclean hands and thus precludes a viable 
laches defense. 
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D. Attorney Authority to Enter Settlement 
At the October 13, 1992 hearing in this matter, counsel for 

respondents, Mr. John R. Williams, asserted for the first time that 
the attorneys who represented respondents at the May 2, 1991 
hearing had no authority to enter into the Settlement of the 
Government's contempt action. This argument is unavailing. Mr. 
Williams' correspondence since the May 2, 1991 hearing suggests the 
falsity of this argument. In his correspondence with the 
Government following the May 2, 1991 hearing, which was designed 
to reach an alternative to the May 2, 1991 accord, Mr. Williams 
never asserted the invalidity of the May 2, 1991 Settlement due to 
former counsels' lack of authority. Such an assertion was first 
made at the October 13, 1992 hearing. See, e.g.. Letter from John 
R. Williams, counsel for respondents, to Peter C. Sprung, Assistant 
United States Attorney (June 19, 1992) (on file in the Southern 
District of New York). As recently as August 11, 1992, Mr. 
Williams sent this Court a list of reasons for refusing to enforce 
the May 2, 1991 settlement, and yet failed to mention his position 
that the respondents' attorneys lacked authority to bind 
respondents. See Letter from John R. Williams, counsel for 
respondents, to Judge David N. Edelstein (August 11, 1992) (on file 
in the Southern District of New York). 

Respondents' argument is also belied by statements made at the 
May 2, 1991 hearing by their former attorneys, who stated in open 
court, in the presence of at least some of respondents, that they 
had authority to enter into the settlement. At the hearing, Mr. 
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Bogatin stated that "I can state and do state for the court that 
my client[s], the five board members, have authorized me to 
represent to the court that they agree to the terms of this two-
page letter." Mr. Tauber stated that ''I also represent to the 
court that [Mr. Rosenberg] has authorized me to state on the record 
that he agrees to the conditions of the settlement outlined in the 
letter of May 2nd, 1991. See Transcript of May 2. 1991 Hearing, 
at 15-16. 

Furthermore, even if the attorneys did not have actual 
authority to bind respondents, they clearly had apparent authority 
to enter into the Settlement. "If an attorney has apparent 
authority to settle a case, and the opposing counsel has no reason 
to doubt that authority, a settlement will be upheld." Janneh v. 
GAF Corp.. 887 F.2d 432, 436 (2d Cir. 1989), cert, denied. Ill S. 
Ct. 177 (1990); see Fennell v. TLB Kent Co.. 865 F.2d 498, 502 (2d 
Cir. 1989); International Telemeter Corp. v. Teleorompter Corp.. 
592 F.2d 49, 55 (2d Cir. 1979). Apparent authority exists when a 
principal is responsible for an agent's appearing to have authority 
and the injured third party relies on the agent's authority. See 
Herbert Constr. Co. v. Continental Ins. Co.. 931 F.2d 989, 996-97 
(2d Cir. 1991). On May 2, 1991, counsel for respondents stated on 
the record that they had authority to enter into the Settlement. 
Respondents had sent their counsel into court on May 2 to address 
the Government's contempt action, presumably knowing that a 
settlement had been reached and would be presented to the Court. 
In addition, at least some of respondents were present that day and 
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their silence certainly helped to create the appearance of 
authority. Accordingly, even in the unlikely event that counsel 
lacked actual authority, they had apparent authority to enter into 
the settlement. 

E. Impossibility of Performance 
Respondents assert that because three respondent officers are 

no longer members of the Executive Board of Local 493, compliance 
with the provisions of the Settlement that requires Executive Board 
action is impossible.^ The Settlement requires the Executive Board 
to send notice to the membership of respondents' violation of the 
Agreement, submit the Executive Board's severance pay resolution 
to the general membership for a full vote, terminate Mr. Rosenberg 
and his law firm, and restrain from disciplining Mr. Villa and Mr. 
Sarantopolous. 

Respondents impossibility defense is unavailing. Pursuant to 
their agreement with the Investigations Officer, respondents 
obligated the Executive Board to perform these tasks. They 
violated both that Agreement and the Settlement of the Government's 
contempt proceeding. Now, they seek to escape compliance with this 
settlement based on changed circumstances — they do not hold 
office any longer, which makes compliance impossible. It is true 
that enforcing the terms of the settlement is appropriate only if 

Respondents Warner, Shippee and Lawton resigned their 
offices in March 1992. Resondents Morrill and Scopino, the current 
Secretary-Treasurer and President of Local 493, are running for 
reelection to these posts. 
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respondents have the power to comply. See Shillitani v. United 
States, 384 U.S. 364, 371 (1966); Schoenbero v. Shanolsky 
Publishers, Inc.. 971 F.2d 926, 935 (2d Cir. 1992); Badgley v. 
Santacroce. 800 F.2d 33, 36-37 (2d Cir. 1986), cert, denied. 479 
U.S. 1067 (1987) . The burden of proof, however, rests on the party 
seeking to assert an impossibility defense. See United States v. 
Rylander. 460 U.S. 752, 757 (1983) ; Donovan v. Sovereign Sec.. 
Ltd.. 726 F.2d 55, 59 (1984). 

Respondents have not met this burden; the resignations do not 
affect the Settlement's viability. "A settlement is a contract, 
and once entered into is binding and conclusive." Janneh, 887 F.2d 
at 436. In entering the Settlement, respondents did not simply 
bind themselves to the Agreement. On the date of the Settlement, 
respondents comprised the Executive Board, and thus, as agents of 
the Local they had actual authority to bind the Local to contracts. 
See, e.g.. Kozera v. Westchester-Fairfield Chapter of Nat'l Elec. 
Contractors Ass'n. 909 F.2d 48, 54,(2d Cir. 1990), cert, denied. 
Ill S. Ct. 956 (1991); NLRB v. Local 815. Int'l Bhd. of Teamsters. 
290 F.2d 99, 103 (2d Cir. 1961). By agreeing to a Settlement that 
required Executive Board action, respondents bound the Local to the 
settlement. That respondents no longer comprise a majority of the 
Executive Board is irrelevant.^ 

^ Even assuming that respondents lacked actual authority, 
respondents had apparent authority to make these decisions. See. 
e.g. Kozera. 909 F.2d at 54 (contract signed by union officers and 
third party enforcible by third party against membership of Local 
when third party had no reason to doubt authority of officers to 
bind membership); Local 815. 290 F.2d at 103 (same principle). In 
this case, the Government had absolutely no reason to question the 
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* 

In addition, Local 493 is bound by the terms of the Consent 
Decree. See United States v. IBT. 964 F.2d 180, 183 (2d. Cir. 
1992)7 United States v. IBT. 931 F.2d 177, 184-87 (2d Cir. 1991). 
Thus, it is subject to this Court's orders implementing and 
interpreting the Consent Decree. This Court has held that in 
interpreting and implementing the Consent Decree, a guiding 
principle is that "by entering this compact, the parties committed 
to rid the IBT of La Cosa Nostra influence and corruption, and to 
maintain the IBT 'democratically, with integrity and for the sole 
benefit of its members.'" August 19, 1992 Opinion & Order, slip 
opinion at 35 (S.D.N.Y. 1992) (quoting Consent Decree, at p. 2). 
The Agreement and the Settlement further these purposes. Several 
provisions give Local 493's Executive Board a role in providing the 
membership an opportunity to vote on a severance pay package 
without fear of retaliation, which goes to the heart of democratic 
practices. other provisions involving the Board's dealings with 
Mr. Rosenberg clearly implicate the goal of ridding the IBT of 
corrupt influences. In order to effectuate the Agreement and the 
Settlement, however, and thus further the Consent Decree's goals, 
it is necessary to compel Executive Board action. 

Finally, as a matter of policy, this Court is loathe to excuse 
respondents' blatant misconduct on the grounds of impossibility. 

authority of the officers to implement the terms of the settlement 
calling for Executive Board action. Indeed, respondents had the 
power to take the action in question. In contracting to take such 
action, respondents bound the Local and all its manifestations, 
including the Executive Board, however constituted, to that 
settlement. 
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In contract law, for example, the defense of impossibility is not 
available to one who created that impossibility or for one who did 
not take virtually every action within his or her power to perform. 
See Health-Chem Corp. v. Baker. 915 F.2d 805, 810 (2d Cir. 1990); 
East River Sav. Bank v. Secretary of HUD. 702 F. Supp. 448, 460 
(S.D.N.Y. 1988). Respondents have demonstrated repeated bad faith 
in connection with this matter. They ceaselessly have disregarded 
their agreements as well as an order of this Court, and have 
attempted, successfully so far, to delay resolution of this matter. 
In sum, far from making every possible attempt to comply with the 
terms of the Settlement and the Agreement, which has been entered 
as an order of this Court, they have orchestrated the current 
"impossibility." Accordingly, if the provisions of the Agreement 
and the Settlement calling for Executive Board action ultimately 
are deemed unenforceable, this Court will entertain an order to 
show cause why respondents should not be held in criminal contempt. 
See, e.g.. Schoenbera. 971 F.2d at.935 (quoting In re Marc Rich & 
Co.. A.G.. 736 F.2d 864, 866 (2d Cir. 1984)) ("'Individuals unable 
to comply, [with a court order] because of their own bad faith 
actions . . . may be subject to criminal sanctions.'"). 

Conclusion 
IT IS HEREBY ORDERED that the Government's motion to enforce 

the terms of the May 2, 1991 Settlement is granted; and 
IT IS FURTHER ORDERED that enforcement of the Settlement is 

proper on the terms contained in the Government's proposed 
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judgment, attached as Exhibit A and filed in the Southern District 
of New York; and 

IT IS FURTHER ORDERED that the Executive Board of Local 493 
shall submit to the Court and the Government an affidavit stating 
that they have complied with the notice provision of the 
Settlement, contained in Paragraph 2(c) of the Government's 
proposed judgment and attached as Exhibit A, and shall indicate in 
the affidavit the date of the mailing of such notice to the 
membership; and 

IT IS FURTHER ORDERED that the stay of Local 493 elections 
shall be dissolved one week following the mailing of notice to the 
membership referred to in Paragraph 2(c) of the Government's 
proposed judgment and attached as Exhibit A. 

SO ORDERED 
DATED: October 27, 1992 

New York, New York 

U.S.D.J. 
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E X H I B I T 



WHEREAS, this Judgment arises out of a civil contempt 
proceeding brought on by Order to Show Cause issued by this Court 
on April 29, 1991, and directed to Kenneth Morrill/ Frank Scopino, 
William Warner, Dennis Shippee, Glen Lawton and Burton Rosenberg 
(the "Respondents"); and 

WHEREAS, the Respondents are current or former members of 
the Executive Board of General Teamsters, Chauffeurs and 
Warehousemen, Local No. 493 ("IBT"Local 493"), a local union based 
in Uncasville, Connecticut and affiliated with defendant 
International Brotherhood of Teamsters ("the IBT"), and counsel for 
the Local. Kenneth Morrill is the Secretary-Treasurer of IBT Local 
493; Frank Scopino is the President; William Warner is the former 
Vice-President; Dennis Shippee is the former recording Secretary; 
Glen Lawton is a former Trustee; and Burton Rosenberg is an 
attorney who has represented IBT Local 493 and is who licensed to 
practice in the State of Connecticut; and 

WHEREAS, on November 5, 1990, Charles M. Carberry, the 



Investigations Officer appointed by this Court pursuant to the 
r . .. . - - -

;'March 14,"--l989 0rder (the"ConsantDecree") agreed to by the 
^ ̂ ^ ^ ^Government and the IBT, filed disciplinary charges against each of 
^ Respondents except Rosenberg ^f or^-violations of the IBT 
C^* ; Sr. .'r* - - . . ' . ' ^^^^^^Constitution. -! * At^ the ; time %the ̂ charges#were J^brought, 

^ ^ ^ ^ ^ ^ L a v t o n were Officers and comprised the'membership of the Executive 
Board of IBT Local 493. The Investigations Officer charged each of 
the Respondents except Rosenberg with embezzling $107,273 in IBT 
Local 493 funds for the benefit of Philip Guarnaccia, a former 
Secretary-Treasurer of IBT Local 493. In 1987, Guarnaccia, while 
the Secretary-Treasurer of IBT Local 493, pleaded guilty to a 
federal criminal charge of willfully failing to keep and maintain 
accurate and complete benefit plan records. Guamaccia's guilty 
plea arose out of a federal grand jury investigation into the 
looting of an IBT Local 493 health services and insurance plan. 
Guarnaccia resigned from his position as IBT Local 493 Secretary-

V * 
Treasurer in December 1989; and 

WHEREAS, the Investigations Officer specifically charged * 
the Local 493 Officers with giving Guarnaccia $75,520 more than he 
should have received in severance pay, giving Guarnaccia $3,469 in 
vacation pay to which he was not entitled, transferring title to a 
union-owned car valued at $18,025 to Guarnaccia for one dollar, and 
using an additional $10,260 of IBT Local 493's money to buy 
Guarnaccia a watch; and 

WHEREAS, on November 5, 1990, the Investigations Officer 



n .,, also filed a disciplinary charge against Guarnaccia for violations 
^ ^ o f the IBT Constitution based on his receipt of the improper post-

retirement payments by the Local 493 Officers described above. A 
hearing on the charges against Guarnaccia and the Local 493 
Officers before the Court-appointed Independent Administrator was 
scheduled for December 20, 1990. At that hearing, the 

- " Investigations Officer would have presented evidence in support of 
the charges against Guarnaccia and the Local 493 Officers; and 

WHEREAS, on December 19, 1990, the day before the 
hearing, the Local 493 Officers and Guarnaccia reached settlements 
of the charges against them with the Investigations Officer. 
Guarnaccia agreed, among other things, to resign from his position 
as an IBT Local 493 shop steward, not to hold office in any IBT 
entity for two years, and to pay $65,000 to IBT Local 493. The 
Local 493 Officers agreed, among other things, to pay $65,000 to 
IBT Local 493 in the event that Guarnaccia failed to pay that sum. 
The Local 493 Officers also agreed to adopt, and to propose to the 
Local 493 membership and support its adoption of, a new severance 
pay policy, which would limit severance payments to paid officers * 
of IBT Local 493 to an amount equal to five weeks' salary for the 
retiring officers; and 

WHEREAS, the settlement of the Investigations Officer's 
disciplinary charges against the Local 493 Officers and Guarnaccia 
was embodied in an Affidavit and Agreement (the "Agreement") , which 
was signed by each of the Local 493 Officers and Guarnaccia on 
December 19, 1990, was agreed to by the Investigations Officer, was 



approved by the Independent Administrator, and, on January 17, 
^1991, was so ordered b this Court; and 

WHEREAS, Rosenberg represented the Local 493 Officers in 
connection with the defense of the disciplinary charges against 
them, as well as the resolution of those charges embodied in the 
Agreement. Rosenberg was fully familiar with the terms of the 
Agreement and notarized the signatures of the Local 493 Officers on 
the Agreement; and 

WHEREAS, the Government alleges that the Local 493 
Officers violated the Agreement. They did not pass an Executive 
Board resolution adopting the new severance pay policy. When the 
proposed new severance pay policy was read to the IBT Local 493 
membership at membership meetings on February 10, 1991 and March 
10, 1991, the Local 493 Officers did not support the proposal and 
did not allow other members to- express their support for the 
proposal to the membership. When the proposed new severance pay 
policy was presented to the IBT Local 493 membership for a vote at 
a membership meeting on April 14, 1991, the Local 493 Officers did 

not support the proposal and did not allow other members an 
* 

adequate opportunity to express their support for the proposal to 
the membership; and 

WHEREAS, the Government alleges that the Local 493 
Officers further violated the Agreement by inviting Rosenberg to 
address the membership at the April 14, 1991 membership meeting, 
even though Rosenberg was not a member of IBT Local 493 and had no 
right to attend the meeting. The Local 493 Officers knew that 
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-Rosenberg was not a member of IBT Local 493 and had no right to 
Attend. The Local 493 officers knew that Rosenberg would speak 
^'against the proposal at the meeting and made no effort to prevent 

or stop Rosenberg from doing so once the meeting began. Rosenberg 
spoke out against the proposal although its passage would have been 
in the best interests of the membership. IBT Local 493 members 

3%^rejected the proposal; and 
WHEREAS, on April 29, 1991, this Court, acting upon the 

Government's motion, issued an Order to Show Cause why the 
Respondents should not be held in civil contempt for violating the 
Agreement and sanctioned accordingly. Pursuant to Local Civil Rule 
43(a) of this Court, the Order to Show Cause and supporting papers 
were served that day by facsimile on Rosenberg as attorney for the 
Local 493 Officers. On May 1, 1991, the return date of the Order 
to Show Cause, this Court scheduled an evidentiary hearing for May 
2, 1991, and the Government was prepared to present evidence at 
that time; and 

WHEREAS, at the commencement of the proceeding on May 2, 
1991, counsel for the Government informed the Court that the * 
Government and the Respondents had agreed on a resolution of the 
civil contempt proceeding and presented the Court with a letter 
agreement dated May 2, 1991 summarizing the principal terms of the 
resolution. After each party to stated its consent to the terms of 
the letter agreement on the record, the Court adjourned the 
evidentiary hearing to allow counsel for the Government and the 
Respondents to prepare a proposed Stipulation and Order for the 



^ Court's consideration; and 
WHEREAS, on May. 2, 1991, Morrill, Scopino, Warner, 

Shippee and Lawton, as the five members of the Executive Board of 
IBT Local 493, were authorized and empowered to bind IBT Local 493 
and future Executive Boards of IBT Local 493 by contract; and 

WHEREAS, on May 2, 1991, the IBT Local 493 Executive 
Board enacted the following resolution setting a new severance pay 
policy (the "Severance Pay Resolution") for the Local: 

(a) Upon the termination of employment by 
Local 493, severance payments to paid officers 
shall be calculated as follows: 
Years of Service Severance 
1 year 1 week's salary 
2-4 years 2 weeks' salary 
5-9 years 3 weeks' salary 
10-19 years 4 weeks' salary 
20 years or more 5 weeks' salary 
Severance payments shall not exceed these 
amounts. No severance payments shall be made 
to officers terminated for cause, or required 
to leave office by operation of law. 

(b) Other than severance as specified in 
(a) above, no paid officer, upon termination 
of employment by Local 493, shall receive any 
other benefit, including but not limited to 
automobiles or gifts of any kind, except that 
a plaque or other token of appreciation, the 
value of which may not exceed $150, may be 
given to a departing officer; and 

WHEREAS, on March 12, 1992, William Warner and Dennis 
Shippee resigned their positions as officers of IBT Local 493; and 

WHEREAS, on March 16, 1992, Glen Lawton resigned his 
position as an officer of IBT Local 493; and 

WHEREAS, the parties have not settled upon a formal 



stipulation and order memorializing the written agreement reported 
to the Court on May 2, 1992. Now, therefore, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that: 
1. Jurisdiction. This Court has jurisdiction over the 

subject matter of this action. appearing at the evidentiary 
hearing of May 2, 1951, Respondents waived any objections they may 
otherwise have had with respect to personal jurisdiction. 

2. Injunction. 
a. Respondents Morrill and Scopino 
will submit the Severance Pay 
Resolution enacted by the Executive 
Board on May 2, 1991 to the 
membership of IBT Local 493 for a 
vote. In accordance with Section 29 
of the By-laws of IBT Local 493, the 
Severance Pay Resolution will be; 
submitted at the next membership 
meeting and read at two consecutive 
regular meetings of the membership. 
b. The membership vote on the 
Severance Pay Resolution will be by 
secret ballot in a mail referendum 
conducted at the expense of IBT 
Local 493. The referendum will be 
conducted by an entity chosen by the 
Government, at a time chosen by that 
entity. 

*c. The Executive Board of IBT Local 
493 shall mail at some time before 
the ballots are mailed, a signed 
notice substantially in the form 
annexed as Exhibit A. 

d. The Respondents shall have 
nothing to do with the conduct of 
the referendum, but may to observe 
the vote count. The Respondents 
shall not cause or induce anyone to 
oppose the Severance Pay Resolution. 
Pursuant to Section 29(B) of the By-
laws of IBT Local 493, if two-thirds 
of the eligible members voting 

7 



approve the Severance Pay 
Resolution, the Resolution shall be 
incorporated into the By-Laws, 
subject to the approval of the IBT 
General President in accordance with 
the IBT Constitution. 
e. Regardless of the result of the 
membership vote on the Severance Pay 
Resolution, respondents Morrill, 
Scopino, Warner, Shippee and Walton 
will not receive severance pay 
greater than what is permitted by 
the Severance Pay Resolution. If 
Respondents Warner, Shippee and 
Lawton have received severance pay 
in excess of payments permitted by 
the resolution of May 2, 1991, they 
will return excess amounts to the 
treasury of IBT Local 493. 
f. Within thirty days of the date 
of this Judgment, the IBT Local 493 
Executive Board shall terminate/ 
Rosenberg and his firm, the Law 
Offices of Norman Zolot and Burton 
S. Rosenberg (the "Zolot/Rosenberg 
firm"), with respect to all IBT 
Local 493 matters. During the 
thirty day period, the Executive 
Board may not retain Rosenberg or 
the Zolot/Rosenberg firm on any new 
or additional matters. IBT Local 
493 Board members shall exercise all 
powers they have as trustees of any 
pension, health, welfare or other 
benefit funds affiliated with IBT 

^Local 493 to terminate Rosenberg and 
the Zolot/Rosenberg firm with 
respect to all matters involving 
those benefit funds. IBT Local 493 
and its Executive Board are hereby 
permanently enjoined from retaining 
Rosenberg or the Zolot/Rosenberg 
firm with respect to any matters 
involving IBT Local 493 or any of 
its affiliated benefit funds. 

g. Within thirty-two days of the 
date of this Judgment, Kenneth 
Morrill and Frank Scopino shall 
provide to the Independent 
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Administrator, the Investigations 
Officer, and the Government a 
certified copy of a letter of 
termination from the IBT Local 493 
Executive Board to Rosenberg and the 
Zolot/Rosenberg firm, and a sworn 
affidavit of compliance with the 
requirements of this paragraph. 
h. If the thirty-day period 
provided in paragraph (f) above 
poses a hardship to IBT Local 493 as 
to any specific legal matter, the 
period may be extended by 
stipulation between the Government 
and IBT Local 493. Any such 
stipulation will be subject to this 
Court's approval. 

i. Within forty-eight hours of the 
signing of this Judgment by the 
Court, Kenneth Morrill and Frank 
Scopino shall provide to the 
Independent Administrator, the 
Investigations Officer, and the 
Government a sworn affidavit that 
Philip Guarnaccia has been 
terminated from any and all 
employment by IBT Local 493. 

j. The Executive Board members 
shall not cause IBT Local 493 
members John Sarantopolous and 
Donald Villa to be ^ined, suspended, 
expelled or otherwise disciplined by 
IBT Local 493 on account of their 
cooperation with the Government in 

^this civil contempt proceeding, or 
against any IBT Local 493 member on 
account of any statements made or to 
be made, or votes cast or to be 
cast, concerning the Severance Pay 
Resolution. 

k. The Respondents are jointly and 
severally liable to reimburse, and 
by no later than seven days after 
the date this Judgment is approved 
by this Court they shall reimburse, 
the treasury of IBT Local 493 for 
all money paid to Rosenberg or the 
Zolot/Rosenberg firm in connection 
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with this civil contempt proceeding 
and the disciplinary proceeding 
against the Respondents. The IBT 
Local 493 Executive Board is hereby 
enjoined from causing IBT Local 493 
to pay any additional such money. 
By no later than seven days from the 
date of this Judgment, Kenneth 
Morrill and Frank Scopino shall 
provide the following to the 
Independent Administrator, the 
Investigations Officer, and the 
Government: (a) certified copies of 
all bills received from and records 
of payments to Rosenberg or the 
Zolot/Rosenberg firm in connection 
with this civil contempt proceeding 
and the disciplinary proceeding 
against the Respondents; (b) 
certified copies of the payments 
required by this paragraph; and (c) 
a sworn affidavit of compliance with 
the requirements of this paragraph. 

/ 

3. Attorneys' Fees. The Respondents shall be jointly 
and severally liable to pay, by no later than fourteen days after 
the date of this Judgment, from their personal funds, the sum of 
$12,500, which represents the Government's attorney fees in 
connection with this civil contempt proceeding. The Respondents 
shall pay this sum into the treasury of IBT Local 493, to defray 
the cost of the membership referendum. The Respondents are also 
jointly and severally liable to pay, by no later than fourteen days 
after the date of this Judgment, the sum of $1,000 to the 
Government to cover the expenses of the Government's witnesses in 
connection with this proceeding. By no later than fourteen days 
after the date of this Judgment, the Respondents shall provide to 
the Investigations Officer and the Government certified copies of 
the payments required by this paragraph and a sworn affidavit of 
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compliance with this paragraph. 
4. Scone of Judgment. This Judgment resolves only the 

proceeding initiated by this Court's April 29, 1991 Order to Show 
Cause and does not otherwise limit the Government or affect the 
rights and powers of any other person or entity with respect to the 
Respondents, including any of the officers appointed by this court 
pursuant to the Consent Decree. 
Dated: New York, New York 

A u g n e l ? 

UNITED STATES DISTRICT JUDGE 
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NOTICE TO THE MEMBERSHIP OF LOCAL 493 
You will be receiving under separate cover a proposed 

amendment to the Bylaws of Local 493. Thia proposed amendment 
would limit the amount of the members', money that can be spent on 
severance payments for officers and employees to a maximum of five 
weeks salary. We, the undersigned members and former members of 
the Local 493 Executive Board, recommend that you vote in favor of 
this proposal. 

This amendment was first proposed for a vote at a general 
membership meeting held on April 14, 1991, where it was voted down. 
We did not conduct the meeting properly. Our attorney, Burton 
Rosenberg, spoke against the amendment, although he was not a 
member of the Local. Members who supported the amendment were not 
given a fair chance to express their views. 

To allow all of the members to vote on this proposal 
freely, the Executive Board of Local 493 is proposing it again. 
This time, the vote will be conducted by a secret ballot and in a 
mail referendum under government supervision. Your votes will be 
anonymous. No one will know, or be able to find out how you voted. 
No one will be permitted to retaliate against you for how you vote 
or what you say about this proposal. , 

As some of you may know, we were charged by the 
Investigations Officer with breaches of our fiduciary duties as 
officers for using the Local's money without your permission to 
give severance pay and gifts to Philip Guarnaccia, who had 
previously been convicted of a criminal offense involving the abuse 
of his union office. The charges were scheduled for a hearing 
before Judge Lacey, the Independent Administrator, on December 20, 
1990. At the hearing, the Investigations Officer would have 
introduced evidence against us. ^Rather than face a hearing, we 
agreed to settle the charges against us in a sworn Agreement we all 
signed on December 19, 1990. A copy of our agreement, which 
includes a copy of the charges, is enclosed. 

As part of the settlement, Philip Guarnaccia agreed to 
pay $65,000 to the Local treasury. We agreed that, if he did not 
pay the money back, we would pay it back. As part of the 
settlement, we also agreed to propose and to support the passage of 
an amendment to the local 493 Bylaws. The purpose of the amendment 
was to ensure that excessive severance payments would no longer be 
paid to officers and employees. The amendment limited the 
severance pay officers could receive to a maximum of five weeks 
salary. It also prohibited the payment of any severance to any 
officer who was terminated for cause or by operation of law, such 
as by criminal conviction. 

We agreed in the December settlement to pass an Executive 
Board resolution limiting the severance pay we could receive. We 
also agreed to recommend and support the adoption of the amendment, 
so that the members would have this protection of their money built 



into our Bylaws. As added protection, we agreed that any proposed 
change in the amendment would have to be done by secret ballot, so 
the members could vote freely. 

We violated our agreement. While members of the 
Executive Board, we did not pass the Executive Board resolution 
that we agreed to pass. When the amendment was proposed for a vote 
at the meeting held on April 14, 1991, we did not support its 
passage, as we had agreed. Our attorney, Burton Rosenberg, spoke 
out against the agreement at the meeting, although its passage 
would have been in the interest of the members. At the April 14 
meeting, and other meetings were the proposal was read, we did not 
allow other members who supported the proposal to express their 
views to the membership. This was wrong of us. Our violation of 
the settlement agreement caused us to spend more of the Local's 
money on legal fees. We will repay all such money to the Local's 
treasury to reimburse the Local for that expense. Mr. Rosenberg 
has been fired as counsel for the Local. 

The proposed amendment that you will consider would save 
Local 493 money. It would allow for reasonable severance payments 
to officers and other employees who deserve them, but would ensure 
that excessive severance payments are not given. The provision 
prohibiting any severance payment to officers and employees removed 
for cause would ensure that your money is not given away to 
officers and employees who do not deserve it such as officers who 
steal from you. Under the Bylaws as they now stand, even an 
officer who is criminally convicted of stealing from you could 
receive generous severance pay.^ We strongly urge you to vote FOR 
passage of the proposed amendment to the Local 493 Bylaws. 

Frank Scopino William Warner 

Dennis Shippee Kenneth Morrill 

Glen Lawton 

Dated: 



864 816 FEDERAL SUPPLEMENT 
ure to wake Mr. EHis immediately upon dis-
covering Mm sleeping. Roadway proffers 
(hat Mr. EHis alone was responsible for re-
maining awake white on duty, and thus, 
Roadway shoutd not bear any btame for fait-
ing to wake him or have Burtington wake 
him. Roadway's argument is not persuasive. 
Roadway coutd have had Burtington wake 
Mr. EHis. Instead, it elected to have Bur-
tington remain idie. This aitegedty resulted 
in Mr. Eliis' continuing to steep, for several 
more hours, in breach of both Roadway and 
Burlington policy. Such a breach, if it oc-
curred, would have been avoided had Road-
way made the seemingly logical decision to 
wake Mr. Ellis because sleeping white on 
lunch is not a gross abuse of company time. 
It does not require a quantum leap of either 
imagination or intelligence to conclude that 
by opting not to wake him, and thus allowing 
Mr. Ellis to continue in a violation of both 
Roadway and Burlington policy, Roadway 
Addled Mr. Lamphere's desire to generate 
charges against Mr. EHis. 

c. Roadway's i4%7tmMtitM De/ense 
[14] As to Roadway's assertion that it 

would have discharged Mr. EHis regardless 
of his campaign activity, Roadway contends 
that it consistency fires employees who, 
without justification, steep on the job. In 
addition to this supposed policy, Roadway 
avers that it refused to reinstate Mr. EHis 
because at the time of the discharge, he had 
worked at Roadway for only eight years and, 
"despite overwhelming evidence that EHis 
was asleep, EHis continued to claim that he 
had not slept and showed no remorse." 
(Roadway's Appeal, at 26). 

H e Independent Administrator relied on 
several pieces of evidence in refusing to find 
that Roadway would have dismissed Mr. El-
lis regardless of his campaign activity. The 
Independent Administrator considered that 
Roadway has fired nine other employees for 
violating the gross abuse policy, but that the 
eight who, like Mr. EHis, had received no 
disciplinary notices for abuse of company 
time in the preceding nine months, were 
voluntarily reinstated. While Roadway con-
tends that decisions concerning whether to 
reinstate an employee are made on an indi-

vidual basis, it cannot use such an assertion 
with tatismanic effect to avoid the implica-
tions of its reinstatement history. The Inde-
pendent Administrator aiso refused to credit 
Roadway's assertion that Mr. Ellis' offense 
was aggravated because it occurred on Bur-
lington's property, given that Burtington 
chose not to enforce its "no-sleeping" poticy 
when it allowed Mr. EHis to continue sleep-
ing. In light of these considerations and the 
circumstances of this case, the Independent 
Administrator found that Roadway's decision 
was politicaHy motivated. Such a finding is 
amply supported by the evidence. 

ComciMsioM 
Accordingly, the Independent Administra-

tor's decision is supported by substantia) evi-
dence, and is neither arbitrary nor capri-
cious. 

IT IS HEREBY ORDERED that Road-
way's objections to the Independent Adminis-
trator's decision are without merit; and 

IT IS FURTHER ORDERED that the 
Independent Administrator's decision is af-
firmed in its entirety. 

SO ORDERED. 

UNITED STATES of America, Plaintiff, 
v. 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE-
HOUSEMEN AND HELPERS OF 
AMERICA, AFL-C10, The Commission 
of La Cosa Nostra, Anthony Satemo, 
a/k/a "Fat Tony," Matthew Iannielto, 
a/k/a "Matty the Horse," Anthony Pro-
ventano, a/k/a "Tony Pro," Nunzio Pro^ 
venzano, a/k/a "Nunzi Pro," Anthony 
Coralto, a/k/a "Tony Ducks," Salvatore 
Santoro, a/k/a "Tom Mix," Christopher 
Fumari, Sr., a/k/a "Christie Tick," 
Frank Manzo, Carmine Persico, a/k/a 
"Junior," "The Snake," Gennaro Lan-



U S. V. INTERN. BROTH. OF TEAMSTERS 
C t t t u M * FSmpp. SM (S.D.N.Y. MM) 

geHa, a/k/a "Gerry Lang," Philip Rastel-
[i, a/k/a "Rusty, " Nicholas Marangello, 
a/k/a "Nicky Giasses," Joseph Massino, 
a/k/a "Joey Messina," Anthony Ficarot-
ta, a/k/a "Figgy," Eugene Boffa, Sr., 
Francis Sheeran, Mi)ton Rockman, a/k/a 
"Maishe," John Tronotone, a/k/a "Pea-
nuts," Joseph John Aiuppa, a/k/a "Joey 
O'Brien," "Joe Doves," "Joey Aiuppa," 
John PhiHip Cerone, a/k/a "Jackie the 
Lackie," "Jackie Cerone," Joseph Lom-
bardo, a/k/a "Joey the Ctown," Angelo 
Lapietra, a/k/a "The Nutcracker," Frank 
Batistrieri, a/k/a "Mr. B," Car) Ange!o 
Deluna, a/k/a "Toughy, " Car) CiveMa, 
a/k/a "Corky," Anthony Thomas CiveMa, 
a/k/a "Tony Ripe," Genera) Executive 
Board, Internationa) Brotherhood of 
Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, Jackie Presser, 
Genera) President, We)don Mathis, Gen-
era) Secretary-Treasurer, Joseph Trero-
to)a, a/k/a "Joe T," First Vice President, 
Robert Ho)mes, Sr., Second Vice Presi-
dent, WiHiam J. McCarthy, Third Vice 
President, Joseph W. Morgan, Fourth 
Vice President, Edward M. Lawson, 
Fifth Vice President, Amo)d Weinmeis-
ter, Sixth Vice President, John H. Cteve-
tand, Seventh Vice President, Maurice 
R. Schurr, Eighth Vice President, Don-
a)d Peters, Ninth Vice President, Waiter 
J. Shea, Tenth Vice President, Haro)d 
Friedman, Eieventh Vice President, 
Jack D. Cox, Twetfth Vice President, 
Don L. West, Thirteenth Vice President, 
Michae) J. Ri)ey, Fourteenth Vice Presi-
dent, Theodore Cozza, Fifteenth Vice 
President, Danie) Ligurotis, Sixteenth 
Vice President, Satvatore Provenzano, 
a/k/a "Sammy Pro," Former Vice Presi-
dent, Defendants. 

No. 88 CIV. 4486 (DNE). 
United States District Court, 

S.D. New York. 
Oct. 27, 1992. 

entered into consent decree with union na-
tiona] and its genera) executive board. The 
District Court, Edelstein, J., he)d that: (1) 
defendants' contention that district court 
tacked persona) jurisdiction because they did 
not receive proper service of process went to 
the adequacy of the service of process; (2) 
parties did not abandon settlement of con-
tempt proceeding; (3) action was not barred 
by )aches; (4) defendants were precluded 
under doctrine of unclean hands from raising 
equitable defense of laches; and (6) attor-
neys had either actua) or apparent authority 
to enter into settlement. 

Motion to enforce granted. 
See a)so, 816 F.Supp. 852, F.R.D. 

1. Federa) Civi) Procedure <s=*412 
In action brought by United States seek-

ing enforcement of settlement agreement, 
defendants' contention that district court 
lacked personal jurisdiction because they did 
not receive proper service of process went to 
the adequacy of the service of process. 
2. Federa) Civil Procedure <a=536 

Union defendants waived any objection 
to adequacy of service of process in action 
filed by United States seeking enforcement 
of settlement agreement by failing to raise 
issue. 
3. Contracts e=256 

Abandonment of contract requires mutu-
al consent of parties. 
4. Contracts e=<256 

Abandonment of contract may be im-
plied from attendant circumstances and con-
duct of parties, but only if parties' conduct is 
positive, unequivocal and inconsistent with an 
intent to be further bound by contract. 

Government brought action seeking to 
enforce settlement of civil contempt action it 
had brought against current and former offi-
cers of union local, after government had 

5. Compromise and Settlement 3=*18(1) 
Evidence failed to establish that govern-

ment and union defendants abandoned settle-
ment agreement they had entered into set-



Ming contempt proceeding brought by gov-
ernment seeking to enforce previous consent 
decree; even white discussing possible alter-
native settlement, government indicated 
dear intent not to abandon previous agree-
ment 
6. Equity <8=72(1) 

Laches bars claim where it is dear that 
plaintiff unreasonably delayed in initiating 
action and that the delay prejudiced the de-
fendant. 
7. Compromise and Settlement <s=21 

Action brought by government seeking 
to enforce settlement agreement with union 
defendants settling contempt proceeding was 
not barred by laches; previous consent de-
cree was in public interest, in that govern-
ment had initiated civil Racketeer Influenced 
and Corrupt Act (RICO) action against union 
in order to rid union of corrupt influences, 
which served public interest, and agreement 
settled contempt proceeding brought by gov-
ernment. 
8. Equity <S=*65(2) 

Union defendants were preduded from 
raising equitable defense of laches under doc-
trine of undean hands in proceeding brought 
by government seeking enforcement of set-
tlement agreement entered into between 
government and union which had settled con-
tempt proceeding brought by government; 
union defendants failed to contest charges 
pending against them as they were entitled 
to do under a consent decree, and subse-
quently asserted that settlement agreement 
was invalid due to delay on part of govern-
ment, delay which was caused in large part 
by defendants' efforts ta obtain settlement on 
different terms than agreed to bj? parties. 
9. Equity a-65(l) 

Doctrine of undean hands predudes as-
sertion of equitable defense by party guilty 
of misconduct. 
10. Attorney and Client <s=72 

Evidence supported finding that attor-
neys who represented union defendants at 
hearing had authority to enter into settle-
ment of government's contempt action; in 
subsequent correspondence, new counsel for 

SUPPLEMENT 
union defendants never asserted invalidity of 
the settlement due to former counsel's lack of 
authority, and former counsel stated in open 
court in presence of at least some of the 
union defendants that they had authority to 
enter into the settlement. 
11. Attorney and Client 6=101(1) 

Even if former attorneys for union de-
fendants did not have actual authority to 
bind union defendants to settlement of con-
tempt proceeding brought by government, 
attorneys had apparent authority to enter 
into the settlement, where an attorney stated 
on record that they had authority to enter 
into settlement, and at least some of the 
union defendants were present that day and 
their silence created appearance of authority. 
12. Principal and Agent e=*99 

Apparent authority exists when principal 
is responsible for agent's appearing to have 
authority and inured third party relies on 
agent's authority. 
13. Compromise and Settlement <^=21, 

23(1) 
Enforcing terms of settlement agree-

ment is appropriate only if defendants have 
power to comply, but burden of proof rests 
on party seeking to assert impossibility de-
fense. 
14. Compromise and Settlement 3=7.1 

Resignations of three officers of execu-
tive board of union local did not, under de-
fense of impossibility of performance, affect 
viability of settlement between local, union 
officials and government requiring executive 
board to send notice to membership of agree-
ment by union officers, and submit executive 
board's severance pay resolution to general 
membership for full, by agreeing to settle-
ment that required executive board action, 
union defendants who comprised executive 
board bound union local to settlement. 
15. Federal Civil Procedure <5=2397.5 

Union local was bound by terms of con-
sent decree settling action brought by gov-
ernment against union national and officers, 
and, thus, union local was subject to district 
court's orders implementing and interpreting 
the consent decree. 



U.S. 
[6. Contracts e=*309(l) 

Under contract taw, defense of impossi-
bility is not avaitabte to one who created that 
jmpossibiiity or for one who did not take 
virtuaHy every action within his or her power 
to perform. 

Otto G. Obermaier, U.S. Atty. for the S.D. 
of N.Y. (Peter C. Sprung, Christine H. 
Chung, of counse)), for U S. 

Williams & Wise, New Haven, CT, John R. 
WiMiams (Leon Friedman, New York City, of 
counse!), for respondents. 

OPINION & ORDER 
EDELSTEIN, District Judge. 
This opinion emanates from the voluntary 

settlement in the action commenced by the 
plaintiff United States of America (the "Gov-
ernment") against the defendants Interna-
tional Brotherhood of Teamsters (the "IBT") 
and the IBT*s Genera! Executive Board (the 
"GEB") embodied in the votuntary consent 
order entered March 14, 1989 (the "Consent 
Decree"). The Consent Decree provides for 
three Court-appointed officials: the Indepen-
dent Administrator to oversee the Consent 
Decree's remedia! provisions, the Investiga-
tions Officer to bring charges against corrupt 
IBT members, and the Election Officer to 
oversee the electoral process leading up to 
and including the 1991 election for Interna-
tional Officers (collectively, the "Courts-Ap-
pointed Officers"). The election, which the 
Election Officer certified on January 22, 
1992, resulted in Ronald C. Carey assuming 
the oHice of IBT General President. The 
goal of the Consent Decree is to rid the IBT 
of the hideous influence of organized crime 
through the electoral and disciplinary provi-
sions. 

BacAprowtd 
The Government seeks to enforce a settle-

ment of its civil contempt action against re-
!. Guamaccia's conviction occurred on Juty )0, 

1987 On November 5, [990, the investigations 
Officer charged Guamaccia with bringing re-
proach upon the !BT by faiiing to perform duties 
as a union officer and by embezzting $t07.273 in 
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spondents, who are current and former ottt^ 
eers of Local 493, Kenneth Morrill, Frank 
Scopino, William Warner, Dennis Shippee, 
and Glen Lawton (the "respondent officers"), 
as wet! as their former attorney Burton 
Rosenberg (collectively, the "respondents"). 
The contempt proceedings stemmed from 
charges filed by the Investigations Officer 
against the respondent officers. At the time 
of the charges, respondents constituted the 
Executive Board of Local 493, located in 
Uncasville, Connecticut. The Investigations 
Officer charged respondents with bringing 
reproach upon the IBT by failing to perform 
their duties as union officers and by embez-
zling $107,273 in union funds for the use of a 
fellow officer, Philip Guamaccia. Respon-
dents provided Guamaccia, the former Secre-
tary-Treasurer of Local 493, with the $107,-
273 by granting him severance payments af-
ter he had been convicted of willfully failing 
to maintain accurate and complete union rec-
ords, in violation of 29 U.S.C. §§ 1027 & 
1131.' 

This Court approved a settlement of the 
charges (the "Agreement") against respon-
dents on January 17, 1991. Respondents 
agreed to reimburse Local 493 in the amount 
of $65,000 if Guamaccia failed to honor his 
reimbursement obligation. They also agreed 
to "propose to and support before the [Local 
493 Executive] Board and after its passage to 
the Local 493 membership" an amendment 
(the "Amendment") to the Local's bylaws and 
constitution concerning limits on the amount 
and type of permissible severance payments. 
In order to implement the provision calling 
for a membership vote on the Amendment, 
Local 493's bylaws and constitution required 
that respondents read the Amendment at 
two consecutive general membership meet-
ings. 

The Government alleges that respondents 
failed to honor the portion of the settlement 
compelling them to propose the Amendment 
to the general membership. A Local 493 

approved by this Court on January !6. [99], 
Guamaccia agreed to reimburse Locai 493 in the 
amount of $65,000, to resign as a shop steward, 
and not to seek or accept eiection or appoint-
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member, Mr. Donald Villa, informed the Gov-
emment that at the first reading of the 
Amendment to the genera) membership, Mr. 
Morriii stated that "Carberry's office" wrote 
the Amendment and that "we have to read 
this and recommend it to you." Z)ec&t?nt:om 
of Peter* C. Sprmtp, .Assistant t/nited States 
Attorwey (Apt-M 799J), at 6,110. Anoth-
er Local 493 member, Mr. John Sarantopo-
)oua, allegedly informed the Government that 
at the second reading of the Amendment, 
Mr. Scopino stated that respondents had 
been forced to sign the Agreement and that 
white "we have to recommend the Amend-
ment to you," the membership did not have 
to approve it. /A, at ! 11. Both Mr. Villa 
and Mr. Sarantopo!ous conceded that re-
spondents were encouraging the membership 
to reject the Amendment when it came up 
for a vote at a !ater meeting. 

Mr. Sarantopolous informed the Govern-
ment that at the third and final reading of 
the Amendment, which occurred on Apri! 14, 
1991, Mr. Rosenberg stated that respondents 
had not acted improperly and that they set-
tled the charges under duress from the Inde-
pendent Administrator. He supposedty add-
ed that the Amendment limited "the compen-
sation of your officials when they leave office, 
when in fact you, the membership want to 
reward them with compensation and other 
items as you've done in the past." M, at 7, 
112. Mr. Rosenberg concluded by urging 
the membership to reject the Amendment 
Following Mr. Rosenberg's presentation, Mr. 
Morril! to!d the genera) membership that 
they were &ee to reject the amendment and 
then both Mr. Morril) and Mr. Scopino urged 
rejection of the Amendment. Mr. Scopino 
then tried to bring the Amendment to a vote 
without further discussion; Mr., Sarantopo-
)ous objected, however, and was aUowed to 
speak in support of the Amendment, al-
though severa) respondents allegedly at-
tempted to shout him down as he spoke. 
The membership then voted to reject the 
proposed Amendment by a margin of 94 to 
32; Mr. Sarantopotous represents that fol-
iowing the vote, severa) members stated that 
they wou)d have voted for the Amendment 
had the vote been by secret ballot, but voted 
against it out of a fear of retaliation given the 
non-secret nature of the vote. 

On the basis of decJsrations by Mr. Viila 
and Mr. Sarantopotous, the Government, on 
Apri) 29, 1991, brought an order to show 
cause why respondents should not be he)d in 
contempt of the Agreement. This Court 
signed the order and scheduied an evidentia-
ry hearing for May 2,1991. At that hearing, 
however, the Government dectined to submit 
evidence on the issue of contempt because 
the parties had reached a settlement, the 
terms of which were contained in a letter 
dated May 2, 1991 (the "Settlement"). The 
Settlement bound respondents to pass an 
Executive Board resolution adopting the 
Amendment, present it to the genera) mem-
bership for a secret-baHot vote, which the 
Government would supervise. Respondents 
a)so agreed never to receive severance pay in 
an amount greater than that set forth in the 
resotution, to terminate Mr. Rosenberg and 
his )aw firm with respect to al) Local 493 
matters and to reimburse the Loca! for fees 
paid to Mr. Rosenberg in connection with 
their disciptinary and contempt proceedings. 
Finaily, respondents consented to pay the 
Government's costs and attorney's fees for 
the contempt proceeding and to inctude in 
the forma) settlement of the contempt action 
an admission that they violated the Agree-
ment. This Court ordered the parties to 
frame the letter agreement as an order. The 
following statements were then made by Mr. 
Edward T. Ferguson, III, Assistant United 
States Attorney, Mr. Marc Bogatin, former 
counsel for the respondent officers, and Mr. 
Jerome Tauber, former counsel for Mr. 
Rosenberg: 

Mr. Ferguson: I woutd like to get on the 
record a statement from counse) for both 
Mr. Rosenberg and counse) for the five 
executive board members here that they 
agree to the provisions set forth in the 
May 2nd, 1991 letter, to which your Honor 
referred, just so there is no mistake about 
that. 
Mr. Bogatin: Yes, your Honor. Marc Bo-
gatin, for the five executive board mem-
bers. On behalf of my clients], I can state 
and I do represent to the court that the 
five board members do agree to the . 
two page letter. I can state and do state 
for the court that my client[s], the five 
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board members, have authorized me to 
represent to the court that they agree to 
the terms of this two-page tetter. 

Mr. Tauber: Yes, your Honor. I repre-
sent Mr. Rosenberg, and on his behalf, J 
a)so represent to the court that he has 
authorized me to state on the record that 
he agrees to the conditions of the settle-
ment outlined in the letter of May 2nd, 
1991. 

ynMMcript of May 2, 7N9/ //earing, at 15-16. 
Following this Court's direction, the Gov-

ernment prepared a stipulation and order 
that embodied the terms of the Settlement. 
On May 17, 1991, Mr. Bogatin represented 
orally to Mr. Ferguson that the respondent 
officers were willing to resign as officers, 
which was not a term of the Agreement or 
the Settlement. Assistant United States At-
torney Peter C. Sprung responded by letter 
dated February 26,1992 with the terms upon 
which respondents' resignations would be ah 
acceptable substitute for the terms of the 
Settlement. These terms included the ap-
pointment of a temporary trustee pending 
the election of new officers and the termi-
nation of Mr. Rosenberg and his firm. Mr. 
Sprung added that "[i]f these terms are un-
acceptable to your clients . . . the Govern-
ment will immediately apply to the Court to 
enforce the terms of the May 2 agreement." 
Letter from Peter C. Sprung, Assistant Unit-
ed States Attorney, to Marc Bogatin, former 
counsel for respondent officers (February 25, 
1992) (on Hie in the Southern District of New 
York). 

From March through June 1992, the Gov-
ernment and new counsel for all respondents, 
Mr. John R. Williams, negotiated the terms 
of a settlement of the contempt proceeding 
that centered on the respondents' resigna-
tions from Local 493 offices. During the 
course of these negotiations, respondents 
Warner, Shippee and Lawton resigned their 
positions. By letter dated June 19,1992, Mr. 
Williams stated to Mr. Sprung that "J have 
reviewed your letter [of June 9, 1992] . . . 
and believe we may have an agreement 
here." Letter of John R. Williams, counsel 
for respondents, to Peter C. Sprung, Assis-
tant United States Attorney (June 19, 1992) 

(on Hie in the Southern District of h e / 
York). Despite this representation, respon-
dents refused to execute the stipulation sent 
to them by Mr. Sprung. 

The Government then made this motion 
for entry of judgment enforcing the terms of 
the Settlement contained in the May 2, 1991 
letter agreement. The gist of the motion is 
that by their conduct at the general member-
ship meetings, respondents violated their ob-
ligation, contained in the Agreement, to sup-
port the Amendment. The Government also 
asserts that in failing to support the Amend-
ment, Mr. Rosenberg, acting as the Execu-
tive Board members' agent and attorney, 
violated the Agreement. Respondents prof-
fer several arguments in opposition to the 
Government's application. They contend 
that: (1) this Court lacks personal jurisdic-
tion over respondents due to inadequate ser-
vice of process; (2) the parties abandoned 
the Settlement by subsequently engaging in 
further negotiations; (3) laches bars the Gov-
ernment's application; (4) the attorneys who 
appeared on their behalf at May 2, 1991 
hearing had no authority to enter into the 
Settlement; and (5) performance of the pro-
visions of the Settlement calling for Execu-
tive Board action is impossible. This Court 
held a hearing on this matter on October 13, 
1992, at which the parties presented their 
arguments. Noting that respondents Morrill 
and Scopino are nominees for Local 493 of-
fice in an election that had been scheduled 
for Sunday, October 18, 1992, this Court 
stayed the election pending resolution of this 
matter. 

ZTMCMSMM 
A. Inadequate Service of Process 

Respondents contend that this Court lacks 
personal jurisdiction because they did not 
receive proper service of process. They 
claim that they appeared at the May 2, 1991 
hearing in response to a telecopy sent to Mr. 
Rosenberg's office and not in response to 
valid service of process. Moreover, they 
claim that raising the issue now is appropri-
ate given the absence of any responsive 
pleading in this matter. Raising such a de-
fense implicates "the manner in which ser-
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vice has been made and not . . . the court's 
power to adjudicate [respondents'] rights and 
tiabiiities." Santos v. State Farm Fire & 
CfMHaMp Co., 902 F.2d 1092, 1095 (2d Cir. 
1990) (quoting 5 Charles A. Wright & Arthur 
R. Miller, Federal Practice and Procedure 
$ 1363, at 277 (2d ed. 1990)). Indeed, it is 
we]] setHed "that the disciptinary and investi-
g a t e ^ provisions of the Consent Decree are 
binding on non-signatory members of the 
IBT." August 27,1990 Opinion & Order, 745 
F.Supp. 908, 912 (S.D.N.Y.1990), ajf% 941 
F.2d 1292 (2d Cir.1991), cert denied, — 
U.S. , 112 S.Ct. 1161, 117 L.Ed.2d 408 
(1992); Me t/nited States v. 905 F.2d 
610, 622-23 (2d Cir.1990); October 9, 1991 
Memorandum & Order, 777 F.Supp. 1123, 
1125 (S.D.N.Y.1991), f # d , 978 F.2d 706 (2d 
Cir.1992). 

[1,2] Thus, respondents' persona] juris-
diction objection goes not to the Court's pow-
er, but to the adequacy of service of process. 
It is dear, however, that respondents waived 
any objection to the adequacy of service of 
process by failing to raise this issue at the 
May 2, 1991 hearing. "Because the require-
ment of persona! jurisdiction represents first 
of ail an individual right, it can, [ike other 
such rights, be waived." /msttrance Corp. of 

Ltd. v. Ccmpaymie des H a s t e s de 
Guinee, 456 U.S. 694, 703, 102 S.Ct. 2099, 
2105, 72 L.Ed.2d 492 (1982). One way to 
waive an objection to service of process or 
personal jurisdiction is through inaction. See 
id at 704-05, 102 S.Ct. at 2105. Respon-
dents' inaction is glaring. Respondents ap-
peared before this Court for the May 2,1991 
contempt hearing, and, far from contesting 
the adequacy of service of process, through 
their attorneys assured the Court that they 
had reached a settlement with t^e Govern-
ment. In fact, from the time of the hearing 
until respondents filed their memorandum of 
law in opposition to the Government's at-
tempt to enforce the Settlement—over a year 
later—respondents did absolutely nothing to 
alert the Government to their objection to 
service of process. Such inaction constitutes 
a waiver of any objection they may have had 
to service of process. See, e.g., Santos, 902 
F.2d at 1096 (waiver appropriate where de-
fendant first raised defective service objec-
tion nearly two years after service was at-

tempted); Dats&ow v. re^edyne, 899 F.2d 
1298, 1303 (2d Cir.) (even though faulty ser-
vice of process defense was asserted in time-
ly answer, defendant waived objection by 
participating in scheduling discovery and mo-
tion practice and attending conference with 
magistrate), cert denied 498 U.S. 854, i n 
S.Ct. 149, 112 L.Ed.2d 116 (1990). 

Moreover, a finding of waiver is hardly 
unjust in this case. Respondents are not 
being asked to defend themselves in a distant 
forum. See, e.g., DotsAww, 899 F.2d at 1303 
("We would be slower to Snd waiver by a 
defendant wishing to contest whether it was 
obligated to defend in a distant court"). 
Nor can respondents claim that they lacked 
notice of the nature or subject of the con-
tempt proceeding, given that it related to an 
alteged violation of their own Agreement, and 
they appeared at the contempt hearing hav-
ing resolved the matter with the Govern-
ment. See, e.g., Dn/wa/! Tapers A Pointers, 
LocaJ 1974 v. Locat 530, Operative Piasters 
& Cement Masons /nt't -Ass'n, 889 F.2d 389, 
394 (2d Cir.1989) (no denial of due process 
"[s]o long as the defendant had actual notice 
of the [civil] contempt proceedings"), cert, 
denied 494 U.S. 1030, 110 S.Ct. 1478, 108 
L.Ed.2d 615 (1990). 

B. Abandonment of Settlement 
[3,4] Respondents contend that negotia-

tions with the Government after the May 2, 
1991 hearing, concerning their offer to re-
sign, reveals that the parties abandoned the 
Settlement. Such an argument is without 
merit. Abandonment of a contract requires 
mutual consent of the parties. See S.S. S%-
AerMa% /nc. v. SeaAoard Sxr. Co., 417 F.2d 
1043, 1054 (8th Cir.1969); .Armour <6 Co. v. 
CeHc, 294 F.2d 432, 435 (2d Cir.1961). Aban-
donment may be implied from the attendant 
circumstances and the conduct of the parties, 
but only if the parties' conduct is "positive, 
unequivocal and inconsistent with an intent 
to be further bound by the contract." .Amt-
ow, 294 F.2d at 436; see /Messandri v. AprM 
/ndMs., 934 F.2d 1, 2 (1st Cir.1991); Anstott 
v. F M /ns. Co., 749 F.2d 175, 178 (3d Cir. 
1984). "The termination of a contract is not 
presumed, and the burden of establishing it 
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yests upon the party who asserts it." S.Ct. 12,13,96 L.Ed. 31 (1951). 
294 F.2d at 436. 

[S] It is cfear that the parties did not 
abandon the May 2, 1991 settlement. After 
the hearing, respondents initiated farther ne-
gotiations that would have altered the settle-
ment presented at the hearing by, most im-
portantly, having respondents agree to re-
sign from the tBT. By a tetter dated Febru-
ary 25, 1992, Mr. Sprung replied to respon-
dents' proposal by reiterating the terms of 
the May 2, 1991 Settlement and also setting 
forth the terms for a settlement that included 
respondents' resignations. The Government 
tdded that it was "unwilling to delay resolu-
tion of this matter any longer," and that if 
the terms of a settlement that encompassed 
respondents' resignations were not accept-
able or approved in two days, it "will immedi-
ateiy apply to the Court to enforce the terms 
of the May 2 agreement." Letter 6-om Peter 
C. Sprung, Assistant United States Attorney, 
to Marc Bogatin, former counsei for respon-
dent officers (February 25, 1992) (on file in 
the Southern District of New York). Thus, 
even while discussing a possible alternative 
settlement with counsel for respondents, who 
suggested such an alternative in the first 
place, the Government indicated a dear in-
tent not to abandon the May 2, 1991 agree-
ment. In his letter, Mr. Sprung restated the 
terms of the May 2, 1991 agreement, stated 
that respondents had "agreed to settle the 
civil contempt proceeding" on the terms 
"read into the record" on May 2, 1991, and 
reserved the right to enforce the agreement 
on those terms. Far from demonstrating 
abandonment, these statements reveal a posi-
tive and unequivocal intent to en/orce the 
May 2, 1991 agreement. 

C. Laches 
[6,7] Respondents assert that because 

the Government did not provide them with 
acceptable terms of a settlement that includ-
ed their resignation until nine months after 
the May 2, 1991 hearing, this enforcement 
action is barred by laches. "The existence of 
laches is a question addressed to the discre-
tion of the trial court," which must consider 
the "equities of the parties." GotnAMf v. 
Panama R.R. Co., 342 U.S. 29, 30-31, 72 

Laches bars 
a ciaim where it is clear that a plaintiff 
unreasonably delayed in initiating action and 
this delay prejudiced the defendant. See 
RoMws /stand freseruattoit f t t n 4 /wc. v. 
S<mM<?M Dev. Corp., 959 F.2d 409, 423 (2d 
Cir.1992). It is not necessary, however, to 
address the merits of respondents' laches 
argument. It is well settled that "[a]s a 
general rule laches or neglect of duty on the 
part of officers of the Government is no 
defense to a suit by it to enforce a public 
right or protect a public interest." Mevoda 
v. Lotted State* 463 U.S. 110,141,103 S.Ct. 
2906, 2924, 77 L.Ed.2d 509 (1983) (quoting 
Mah Power A LtpM Co. v. ifw&ed Staias 
243 U.S. 389,409,37 S.Ct. 387,391,61 L.Ed. 
791 (1917)); t/w&ed Statea v. SMmmefMn, 
310 U.S. 414, 416-17, 60 S.Ct. 1019, 1020, 84 
L.Ed. 1283 (1940). The Government initi-
ated this civil RICO action against the IBT 
in order to rid the Union of corrupt influ-
ences, which clearly serves the public inter-
est. As an aspect of this larger suit, the 
Government brought disciplinary charges 
against respondents for misusing union 
funds. Such an action is in the interest of 
the rank-and-file of the Local and the public 
at large. 

[8,9] Moreover, respondents are preclud-
ed from raising the equitable defense of lach-
es under the doctrine of unclean hands, 
which precludes the assertion of an equitable 
defense by a party guilty of misconduct. See 
Grotrtan, /M^erieA, Sc/mtz, 77t. Stewtwey, 
MicA/: v. StewMvay A S o m 523 F.2d 1331, 
1343 (2d Cir.1975); CuMman VentHties, 
v. CottMnMaw ./M W&Wcs, /ttc., 717 F.Supp. 
96,136 (S.D.N.Y.1989). Respondents' hands, 
at the very least, could use some antiseptic. 
To appreciate respondents' audacity in prof-
fering an equitable defense, it is necessary to 
view their laches argument in context. Rath-
er than contesting the charges pending 
against them, which they were entitled to do 
under the Consent Decree, respondents vol-
untarily entered into the Agreement with the 
Investigations Officer. As respondents ad-
mitted at the May 2,1991 hearing, they then 
vioiated the Agreement. Yet again, they 
agreed on a settlement of the violation of the 
Agreement. Even respondents do not dis-



864 816 FEDERAL SUPPLEMENT 
puts that they did not comply with the Set-
dement. Now, in yet another effort to avoid 
compliance, respondents assert that the Set-
tlement is invalid due to delay on the part of 
the Government—delay caused in large part 
by respondents' efforta to obtain a settlement 
on different terms than agreed to by the 
parties and presented to the Court on May 2, 
1991. Respondents have shown over the 
course of these disciplinary proceedings that 
they do not consider it necessary to honor 
their agreements with the Government. 
Their brazennesa tn repudiating legitimate 
agreements la surpassed only by their disre-
gard for the welfare of the members of their 
Local—as shown by their willingness aa offi-
cers to violate the membership's trust by 
misappropriating union funds. At the very 
least, respondents' conduct constitutes un-
clean hands and thus precludes a viable lach-
es defense. 

D. Attorney Authority to 
Enter Settlement 

[10! At the October 13, 1992 hearing in 
this matter, counsel for respondents, Mr. 
John R. Williams, asserted for the first time 
that the attorneys who represented respon-
dents at the May 2, 1991 hearing had no 
authority to enter into the Settlement of the 
Government's contempt action. This argu-
ment la unavailing. Mr. Williams' correspon-
dence since the May 2,1991 hearing suggests 
the falsity of this argument. In his corre-
spondence with the Government following 
the May 2,1991 hearing, which was designed 
to reach an alternative to the May 2, 1991 
accord, Mr. Williams never asserted the in-
validity of the May 2,1991 Settlement due to 
former counsels' lack of authority. Such an 
assertion was first made at the Ottober 13, 
1992 hearing. e.g., Letter from John R. 
WQliams, counsel for respondents, to Peter 
C. Sprung, Assistant United States Attorney 
(Jane 19,1992) (on Hie in the Southern Dis-
trict of New York). As recently as August 
11, 1992, Mr. Williams sent this Court a list 
of reasons (or refusing to enforce the May 2, 
1991 settlement, and yet failed to mention his 
poeitlon that the respondents' attorneys 
lacked authority to bind respondents. 
Letter from John R. Williams, counsel for 
respondents, to Judge David N. Edelstein 

(August 11, 1992) (on Hie in the Southern 
District of New York). 

Respondents' argument is also belied by 
statements made at the May 2,1991 hearing 
by their former attorneys, who stated in open 
court, in the presence of at least some of 
respondents, that they had authority to enter 
into the settlement. At the hearing, Mr. 
Bogatin stated that "I can state and do state 
for the court that my cllentM, the five board 
members, have authorized me to represent to 
the court that they agree to the terms of this 
two-page letter." Mr. Tauber stated that "1 
also represent to the court that [Mr. Rosen-
berg] has authorized me to state on the 
record that he agrees to the conditions of the 
settlement outlined In the letter of May 2nd, 
1991." See fwHMcWpt of May % 1991 
t % at 16-16. 

[11,12] Furthermore, even if the attor-
neys did not have actual authority to bind 
respondents, they dearly had apparent au-
thority to enter into the Settlement. "If an 
attorney has apparent authority to settle a 
case, and the opposing counsel has no reason 
to doubt that authority, a settlement will be 
upheld." Janweh v. GAF Corp., 887 F.2d 
432, 436 (2d Cir.1989), cert dewidd; 498 U.S. 
865, 111 S.Ct. 177, 112 L.Ed.2d 141 (1990); 
see FewMM v. 7Y,g Kent Co., 866 F.2d 498, 
602 (2d Cir.1989); /wtemattonoi re!etneter 
Cwp. v. TebyMwapter Corp., 692 F.2d 49, 66 
(2d Cir.1979). Apparent authority exists 
when a principal is responsible for an agent's 
appearing to have authority and the inured 
third party relies on the agent's authority. 
See Co^ntr. Co. v. CoHttMgwia/ Vma. 
Co., 931 F.2d 989, 996-97 (2d Cir.1991). On 
May 2, 1991, counsel for respondents stated 
on the record that they had authority to 
enter into the Settlement. Respondents had 
sent their counsel into court on May 2 to 
address the Government's contempt action, 
presumably knowing that a settlement had 
been reached and would be presented to the 
Court. In addition, at least some of respon-
dents were present that day and their silence 
certainly helped to create the appearance of 
authority. Accordingly, even in the unlikely 
event that counsel lacked actual authority, 
they had apparent authority to enter into the 
settlement. 
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E. Impossibility of Performance 
Respondents assert that because three re-

spondent officers are no longer members of 
the Executive Board of Local 493, compliance 
with the provisions of the Setttement that 
requires Executive Board action is impossi-
ble.* The Settlement requires the Executive 
Board to send notice to the membership of 
respondents' violation of the Agreement, sub-
mit the Executive Board's severance pay res-
olution to the general membership for a full 
vote, terminate Mr. Rosenberg and his law 
firm, and restrain from disciplining Mr. Villa 
and Mr. Sarantopolous. 

[13] Respondents impossibility defense is 
unavailing. Pursuant to their agreement 
with the Investigations Officer, respondents 
obligated the Executive Board to perform 
these tasks. They violated both that Agree-
ment and the Settlement of the Govern-
ment's contempt proceeding. Now, they 
seek to escape compliance with this settle-
ment based on changed circumstances—they 
do not hold ofEce any longer, which makes 
compliance impossible. It is true that en-
forcing the terms of the settlement is appro-
priate only if respondents have the power to 
comply. See ShtMttam v. United States, 384 
U S. 364,371,86 S.Ct. 1631,1636,16 L.Ed.2d 
622 (1966); ScAoenhny v. SAopotaAy Ptt&-
HsAers, 7nc., 971 F.2d 926, 936 (2d Cir.1992); 
Na%ytey v. Santacroce; 800 F.2d 33, 36-37 
(2d Cir.1986), cett denied 479 U.S. 1067,107 
S.Ct. 966, 93 L.Ed.2d 1003 (1987). The bur-
den of proof, however, rests on the party 
seeking to assert an impossibility defense. 
See United Stages v. R e n d e r , 460 U.S. 762, 
767, 103 S.Ct. 1848, 1662, 76 L.Ed.2d 621 
(1983); Donovan v. Sovereign Sec., Ltd., 726 
F.2d 66, 69 (2nd Cir.1984). 
2 Respondents Wtmtr, Shippee and Lawton re-

signed their offices in March 1992. Respondents 
Morri]] and Scopino, the current Secretary-Trea-
surer and President of Local 493, are running for 
reelection to these posts 

Even assuming that respondents lacked actual 
authority, respondents had apparent authority to 
make these decisions. See. e g. X<Mtra, 909 F.2d 
at 54 (contract signed by union officers and third 
party enforceable by third party against member-
ship of Local when third party had no reason to 

[14] Respondents have not met this bur-
den; the resignations do not affect the Set-
tlement's viability. "A settlement is a con-
tract, and once entered into is binding and 
conclusive." JantMh, 887 F.2d at 436. In 
entering the Settlement, respondents did not 
simply bind themselves to the Agreement. 
On the date of the Settlement, respondents 
comprised the Executive Board, and thus, as 
agents of the Local they had actual authority 
to bind the Local to contracts. See, e.g., 
Abxent v. WiM(eAes(ef-^'at%!eM Chapter of 
Nat't E!ec. Contractors Ass'n, 909 F.2d 48, 64 
(2d Cir.1990), cert, dented, — U.S. , 111 
S.Ct. 966,112 L.Ed.2d 1044 (1991); NLEB v. 
Locai 313, fnt't Bhd of Teamsters, 290 F.2d 
99, 103 (2d Cir.1961). By agreeing to a 
Settlement that required Executive Board 
action, respondents bound the Local to the 
settlement. That respondents no longer 
comprise a majority of the Executive Board 
is irrelevant.' 

[15] In addition, Local 493 is bound by 
the terms of the Consent Decree. See Unit-
ed States v. /BT, 964 F.2d 180, 183 (2d 
Cir.1992); United States v. /BK 931 F.2d 
177,184-87 (2d Cir.1991). Thus, it is subject 
to this Court's orders implementing and in-
terpreting the Consent Decree. This Court 
has held that in interpreting and implement-
ing the Consent Decree, a guiding principle 
is that "by entering this compact, the parties 
committed to rid the IBT of La Cosa Nostra 
influence and corruption, and to maintain the 
IBT 'democratically, with integrity and for 
the sole benefit of its members.'" August 
19, 1992 Opinion & Order, 803 F.Supp. 761, 
778 (S.D.N.Y.1992) (quoting Consent Decree, 
at p. 2). The Agreement and the Settlement 
Anther these purposes. Several provisions 
give Local 493's Executive Board a role in 
providing the membership an opportunity to 

doubt authority of officers to bind membership), 
Loca! 8/5, 290 F.2d at ]03 (same principte). !n 
this case, the Government had absoiuteiy no rea 
son to question the authority of the officers to 
implement the terms of the setttement catling for 
Executive Board action, indeed, respondents 
had the power to take the action in question. In 
contracting to take such action, respondents 
eluding the Executive Board, however constitut-
ed. to that setttement. 
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vote on a severance pay package without fear 
of retaliation, which goes to the heart of 
democratic practices. Other provisions in-
votving the Board's dealings with Mr. Rosen-
berg Clearly implicate the goai of ridding the 
IBT of corrupt influences. In order to effec-
tuate the Agreement and the Settlement, 
however, and thus further the Consent De-
cree's goals, it is necessary to compe) Execu-
tive Board action. 

[16] FinaHy, as a matter of policy, this 
Court is loathe to excuse respondents' bla-
tant misconduct on the grounds of impossibil-
ity. In contract law, for example, the de-
fense of impossibility is not available to one 
who created that impossibility or for one who 
did not take virtually every action within his 
or her power to perform. See AfeaRA-CAgm 
Corp. v. BaAer, 915 F.2d 806, 810 (2d Cir. 
1990); Fast River Sav. BamA v. Secretary of 
#UD, 702 F.Supp. 448, 460 (S.D.N.Y.1988). 
Respondents have demonstrated repeated 
bad faith in connection with this matter. 
They ceaselessly have disregarded their 
agreements as well as an order of this Court, 
and have attempted, successfully so far, to 
delay resolution of this matter. In sum, far 
A*om making every possible attempt to com-
ply with the terms of the Settlement and the 
Agreement, which has been entered as an 
order of this Court, they have orchestrated 
the current "impossibility." Accordingly, if 
the provisions of the Agreement and the 
Settlement calling for Executive Board ac-
tion ultimately are deemed unenforceable, 
this Court will entertain an order to show 
cause why respondents should not be held in 
criminal contempt See, e.g., ScAoeitAety, 971 
F.2d at 936 (quoting Marc Rich & Co., 
AG., 736 F.2d 864,866 (2d Cir.1984)) <" 'Indi-
viduals unable to comply, [with a court order] 
because of their own bad faith actions . . . 
may be subject to criminal sanctions '"). 

CottchMMM 
IT IS HEREBY ORDERED that the Gov-

ernment's motion to enforce the terms of the 
May 2, 1991 Settlement is granted; and 

IT IS FURTHER ORDERED that en-
forcement of the Settlement is proper on the 
terms contained in the Government's pro-
posed judgment, attached as Exhibit A and 

filed in the Southern District of New York 
and 

IT IS FURTHER ORDERED that the 
Executive Board of Local 493 shall submit to 
the Court and the Government an affidavit 
stating that they have complied with the 
notice provision of the Settlement, contained 
in Paragraph 2(c) of the Government's pro-
posed judgment and attached as Exhibit A, 
and shall indicate in the affidavit the date of 
the mailing of such notice to the member-
ship; and 

IT IS FURTHER ORDERED that the 
stay of Local 493 elections shall be dissolved 
one week following the mailing of notice to 
the membership referred to in Paragraph 
2(c) of the Government's proposed judgment 
and attached as Exhibit A. 

SO ORDERED. 
EXHIBIT A 

Judgment 
WHEREAS, this Judgment arises out of a 

civil contempt proceeding brought on by Or-
der to Show Cause issued by this Court on 
April 29,1991, and directed to Kenneth Mor-
rill, Frank Scopino, William Warner, Dennis 
Shippee, Glen Lawton and Burton Rosenberg 
(the "Respondents"); and 

WHEREAS, the Respondents are current 
or former members of the Executive Board 
of General Teamsters, Chauffeurs and Ware-
housemen, Local No. 493 ("IBT Local 493"), 
a local union based in Uncasville, Connecticut 
and affiliated with defendant International 
Brotherhood of Teamsters ("the IBT"), and 
counsel for the Local. Kenneth Morrill is 
the Secretary-Treasurer of IBT Local 493; 
Frank Scopino is the President; William 
Warner is the former Vice-President; Den-
nis Shippee is the former recording Secre-
tary; Glen Lawton is a former Trustee; and 
Burton Rosenberg is an attorney who has 
represented IBT Local 493 and is who li-
censed to practice in the State of Connecti-
cut; and 

WHEREAS, on November 5, 1990, 
Chafes M. Carberry, the Investigations Offi-
cer appointed by this Court pursuant to the 
March 14, 1989 Order (the "Consent De-
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EXHIBIT A—Continued 
g^") agreed to by the Government and the 
jpT, filed disciplinary charges against each 
of the Respondents except Rosenberg for 
vioiations of the IBT Constitution. At the 
time the charges were brought, Kenneth 
%orriU, Frank Scopino, WiUiam Wamer, 
pennis Shippee and Glen Lawtan were OfH-
^ and comprised the membership of the 
Executive Board of IBT Locai 493. The 
Investigations Officer charged each of the 
Respondents except Rosenberg with embez-
,))«% $107^73 in IBT Local 493 funds for the 
benefit of Philip Guamacda, a former Secre-
Hry-Treasurer of IBT Local 493. In 1987, 
Guamacda, while the Secretary-Treasurer of 
IBT Local 493, pleaded guilty to a federal 
criminal charge of willMly failing to keep 
and maintain accurate and complete benefit 
plan records. Guamacda's guilty plea arose 
oat of a federal grand jury investigation into 
the looting of an IBT Local 493 health servic-
es and insurance plan. Guamacda resigned 
A-om his position as IBT Local 493 Secre-
tary-Treasurer in December 1989; and 

WHEREAS, the Investigations Officer 
tpedfically charged the Local 493 Officers 
with giving Guamacda $75,520 more than he 
should have received in severance pay, giving 
Guamacda $3,469 in vacation pay to which 
he was not entitled, transferring title to a 
union-owned car valued at $18,025 to Guar-
nacda for one dollar, and using an additional 
$10,260 of IBT Local 493's money to buy 
Guamacda a watch; and 

WHEREAS, on November 5, 1990, the 
Investigations Officer also Hied a disciplinary 
charge against Guamacda for violations of 
the IBT Constitution based on his receipt of 
the improper post-retirement payments by 
the Local 493 Officers described above. A 
hearing on the charges against Guamacda 
and the Local 493 Officers before the Court-
appointed Independent Administrator was 
scheduled for December 20, 1990. At that 
hearing, the Investigations Officer would 
have presented evidence in support of the 
charges against Guamacda and the Local 
493 Officers; and 

WHEREAS, on December 19, 1990, the 
day before the hearing, the Local 493 Offi-
cers and Guamacda reached settlements of 

the charges against them with the Investiga-
tions Officer. Guamacda agreed, among 
other things, to resign from his position as an 
IBT Local 493 shop steward, not to hold 
ofHce in any IBT entity for two years, and to 
pay $65,000 to IBT Local 493. The Local 
493 Officers agreed, among other things, to 
pay $65,000 to IBT Local 493 in the event 
that Guamacda failed to pay that sum. The 
Local 493 Officers also agreed to adopt, and 
to propose to the Local 493 membership and 
support its adoption of, a new severance pay 
policy, which would limit severance payments 
to paid officers of IBT Local 493 to an 
amount equal to five weeks' salary for the 
retiring officers; and 

WHEREAS, the settlement of the Investi-
gations Officer's disdplinary charges against 
the Local 493 Officers and Guamacda was 
embodied in an Affidavit and Agreement (the 
"Agreement"), which was signed by each of 
the Local 493 Officers and Guamacda on 
December 19, 1990, was agreed to by the 
Investigations Officer, was approved by the 
Independent Administrator, and, on January 
17,1991, was so ordered by this Court; and 

WHEREAS, Rosenberg represented the 
Local 493 Officers in connection with the 
defense of the disdplinary charges against 
them, as well as the resotution of those 
charges embodied in the Agreement. Rosen-
berg was fuity familiar with the terms of the 
Agreement and notarized the signatures of 
the Local 493 Officers on the Agreement; 
and 

WHEREAS, the Government alleges that 
the Local 493 Officers violated the Agree-
ment. They did not pass an Executive 
Board resolution adopting the new severance 
pay policy. When the proposed new sever-
ance pay policy was read to the IBT Local 
493 membership at membership meetings on 
February 10, 1991 and March 10, 1991, the 
Local 493 Officers did not support the pro-
posal and did not allow other members to 
express their support for the proposal to the 
membership. When the proposed new sever-
ance pay policy was presented to the IBT 
Local 493 membership for a vote at a mem-
bership meeting on April 14, 1991, the Local 
493 Officers did not support the proposal and 
did not allow other members an adequate 
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<pportunity to express their support for the 
wvposat to the membership; and 

WHEREAS, the Government alleges that 
he Loea! 493 Officers further violated the 
Agreement by inviting Rosenberg to address 
he membership at the April 14, 1991 mem-
wsh ip meeting, even though Rosenberg was 
Mt a member of IBT Local 493 and had no 
right to attend the meeting. The Locai 493 
DfHcers knew that Rosenberg was not a 
member of IBT Loea! 493 and had no right 
,o attend. The Locai 493 Officers knew that 
Rosenberg wouid apeak against the proposal 
tt the meeting and made no effort to prevent 
)r stop Rosenberg Arom doing so once the 
meeting began. Rosenberg spoke out 
tgainst the proposal although ita passage 
wouid have been in the best interests of the 
membership. IBT Loea! 493 members re-
jected the proposal; and 

WHEREAS, on April 29, 1991, this Court, 
acting apon the Government's motion, issued 
M) Order to Show Cause why the Respon-
dents should not be held in civil contempt for 
violating the Agreement and sanctioned ac-
eordingiy. Pursuant to Loea) Civil Rule 
43(a) of this Court, the Order to Show Cause 
and supporting papers were served that day 
by facsimile on Rosenberg as attorney for 
the Local 493 OfHcers. On May 1,1991, the 
return date of the Order to Show Cause, this 
Court scheduled an evidentiary hearing for 
May 2, 1991, and the Government was pre-
pared to present evidence at that time; and 

WHEREAS, at the commencement of the 
proceeding on May 2, 1991, counsel for the 
Government informed the Court that the 
Government and the Respondents had 
agreed on a resolution of the civii contempt 
proceeding and presented the Court with a 
letter agreement dated May 2,1991 summar-
izing the principal terms of the resolution. 
After each party to stated its consent to the 
terms of the letter agreement on the record, 
the Court adjourned the evidentiary hearing 
to allow counsel for the Government and the 
Respondents to prepare a proposed Stipula-
tion and Order for the Court's consideration; 
and 

WHEREAS, on May 2,1991, Morrill, Sco-
pino, Warner, Shippee and Lawton, as the 
five members of the Executive Board of IBT 
Local 493, were authorized and empowered 
to bind IBT Local 493 and future Executive 
Boards of IBT Local 493 by contract; and 

WHEREAS, on May 2,1991, the IBT Lo-
cal 493 Executive Board enacted the follow-
ing resolution setting a new severance pay 
policy (the "Severance Pay Resolution") for 
the Local: 

(a) Upon the termination of employment 
by Local 493, severance payments to paid 
officers shall be calculated as follows: 

Tears of Service Severance 
1 year Z-4 year< 6-9 years 10-19 years 20 years or more 

1 week's salary 2 weeks' salary 5 weeks' salary 4 weeks' salary 6 weeks' salary 
Severance payments shall not exceed these 
amounts. No severance payments shall be 
made to officers terminated for cause, or 
required to leave office by operation of 
law. 

(b) Other than severance as specified in 
(a) above, no paid officer, upon termination 
of employment by Local 493, shall receive 
any other benefit, including but not limited 
to automobiles or gifts of any kind, except 
that a plaque or other token of apprecia-
tion, the value of which may not exceed 
$160, may be given to a departing officer; 
and 
WHEREAS, on March 12, 1992, William 

Warner and Dennis Shippee resigned their 
positions as officers of IBT Local 493; and 

WHEREAS, on March i6, 1992, Glen 
Lawton resigned his position as an officer of 
IBT Local 493; and 

WHEREAS, the parties have not settled 
upon a formal stipulation and order memori-
alizing the written agreement reported to the 
Court on May 2, 1992. Now, therefore, 

IT IS HEREBY ORDERED, AD-
JUDGED AND DECREED that: 

1. JMrM<Hc(MM. This Court has jurisdic-
tion over the subject matter of this action. 
By appearing at the evidentiary hearing of 
May 2, 1991, Respondents waived any objec-
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tiona they may otherwise have had with re-
spect to persona] jurisdiction. 

2. /mjMitc(to?t. 
a. Respondents Morrii] and Scopino wit) 
submit the Severance Pay Resolution en-
acted by the Executive Board on May 2, 
1991 to the membership of IBT Local 493 
for a vote. In accordance with Section 29 
of the By-laws of IBT Locai 493, the Sev-
erance Pay Resotution wi!) be submitted at 
the next membership meeting and read at 
two consecutive regular meetings of the 
membership. 
b. The membership vote on the Sever-
ance Pay Resotution witt be by secret bal-
[ot in a maif referendum conducted at the 
expense of IBT Loca! 493. The referen-
dum wilt be conducted by an entity chosen 
by the Government, at a time chosen by 
that entity. 
e. The Executive Board of IBT Local 493 
shatt mai! at some time before the battota 
are mailed, a signed notice substantially in 
the form annexed as Exhibit A. 
d. The Respondents shall have nothing to 
do with the conduct of the referendum, but 
may to observe the vote count. The Re-
spondents shall not cause or induce anyone 
to oppose the Severance Pay Resotution. 
Pursuant to Section 29(B) of the By-laws 
of IBT Local 493, if two-thirds of the eiigi-
ble mehsbers voting approve the Severance 
Pay Resolution, the Resolution shall be 
incorporated into the By-Laws, subject to 
the approval of the IBT General President 
in accordance with the IBT Constitution. 
e. Regardless of the result of the mem-
bership vote on the Severance Pay Resolu-
tion, respondents Morrill, Scopino, War-
ner, Shippee and Walton will not receive 
severance pay greater than what is permit 
ted by the Severance Pay Resotution. If 
Respondents Warner, Shippee and Lawton 
have received severance pay in excess of 
payments permitted by the resolution of 
May 2, 1991, they will return excess 
amounts to the treasury of IBT Local 493. 
f. Within thirty days of the date of this 
Judgment, the IBT Local 493 Executive 
Board shall terminate Rosenberg and his 

firm, the Law Offices of Norman Zolot and 
Burton S. Rosenberg (the "Zolot/Rosen-
berg firm"), with respect to alt IBT Local 
493 matters. During the thirty day peri-
od, the Executive Board may not retain 
Rosenberg or the Zolot/Rosenberg firm on 
any new or additional matters. IBT Local 
493 Board members shall exercise all pow-
ers they have as trustees of any pension, 
health, welfare or other benefit funds affili-
ated with IBT Local 493 to terminate 
Rosenberg and the Zolot/Rosenberg firm 
with respect to all matters involving those 
benefit funds. IBT Local 493 and its Ex-
ecutive Board are hereby permanently en-
joined from retaining Rosenberg or the 
Zolot/Rosenberg firm with respect to any 
matters involving IBT Local 493 or any of 
itB affiliated benefit funds. 
g. Within thirty-two days of the date of 
this Judgment, Kenneth Morrill and Frank 
Scopino shall provide to the Independent 
Administrator, the Investigations Officer, 
and the Government a certified copy of a 
letter of termination from the IBT Local 
493 Executive Board to Rosenberg and the 
Zolot/Rosenberg firm, and a sworn affida-
vit of compliance with the requirements of 
this paragraph. 
h. If the thirty-day period provided in 
paragraph (f) above poses a hardship to 
IBT Local 493 as to any specific legat 
matter, the period may be extended by 
stipulation between the Government and 
IBT Locat 493. Any such stipulation wifi 
be subject to this Court's approval. 
i. Within forty-eight hours of the signing 
of this Judgment by the Court, Kenneth 
Morritt and Frank Scopino shall provide to 
the Independent Administrator, the Inves-
tigations Officer, and the Government a 
sworn affidavit that Philip Guarnaccia has 
been terminated from any and all employ-
ment by IBT Local 493. 
j. The Executive Board members shall 
not cause IBT Loca) 493 members John 
Sarantopolous and Donald Villa to be 
fined, suspended, expelled or otherwise 
disciplined by IBT Local 493 on account of 
their cooperation with the Government in 
this civil contempt proceeding, or against 
any IBT Local 493 member on account of 
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any statements made or to be made, or 
votes east or to be east, concerning the 
Severance Pay Resolution. 
k. The Respondents are jointly and sev-
erally liable to reimburse, and by no later 
than seven days after the date this Judg-
ment is approved by this Court they shall 
reimburse, the treasury of IBT Local 493 
for all money paid to Rosenberg or the 
Zoiot/Rosenberg firm in connection with 
this civil contempt proceeding and the dis-
ciplinary proceeding against the Respon-
dents. The IBT Local 493 Executive 
Board is hereby enjoined from causing 
IBT Local 4S3 to pay any additional such 
money. By no later than seven days from 
the date of this Judgment, Kenneth Morrill 
and Frank Scopino shall provide the fol-
lowing to the Independent Administrator, 
the Investigations Officer, and the Govern-
ment: (a) certified copies of all bills re-
ceived Arom and records of payments to 
Rosenberg or the Zolot/Rosenberg firm in 
connection with this civil contempt pro-
ceeding and the disciplinary proceeding 
against the Respondents; (b) certified 
copies of the payments required by this 
paragraph; and (c) a swom affidavit of 
compliance with the requirements of this 
paragraph. 
3. Attorneys' Fees. The Respondents 

shall be jointly and severally liable to pay, by 
no later than fourteen days after the date of 
this Judgment, from their personal funds, the 
sum of (12,500, which represents the Govern-
ment's attorney fees in connection with this 
civil contempt proceeding. The Respondents 
shall pay this sum into the treasury of IBT 
Local 493, to dehay the cost of the member-
ship referendum. The Respondents are also 
jointly and severally liable to pay, by no later 
than fourteen days after the date of this 
Judgment, the sum of (1,000 to the Govern-
ment to cover the expenses of the Govern-
ment's witnesses in connection with this pro-
ceeding. By no later than fourteen days 
after the date of this Judgment, the Respon-
dents shall provide to the Investigations Offi-
cer and the Government certified copies of 
the payments required by this paragraph and 

a sworn affidavit of compliance with this 
paragraph. 

4. Scope of Judgment. This Judgment 
resolves only the proceeding initiated by this 
Court's April 29, 1991 Order to Show Cause 
and does not otherwise limit the Government 
or affect the rights and powers of any other 
person or entity with respect to the Respon-
dents, including any of the officers appointed 
by this Court pursuant to the Consent De-
cree. 

EXHIBIT A 
NOTICE TO THE MEMBERSHIP 

OF LOCAL 493 
You will be receiving under separate cover 

a proposed amendment to the Bylaws of 
Local 493. This proposed amendment would 
limit the amount of the members' money that 
can be spent on severance payments for offi-
cers and employees to a maximum of five 
weeks salary. We, the undersigned mem-
bers and former members of the Local 493 
Executive Board, recommend that you vote 
in favor of this proposal. 

This amendment was first proposed for a 
vote at a general membership meeting held 
on April 14, 1991, where it was voted down. 
We did not conduct the meeting property. 
Our attorney, Burton Rosenberg, spoke 
against the amendment, although he was not 
a member of the Local. Members who sup-
ported the amendment were not given a fair 
chance to express their views. 

To allow all of the members to vote on this 
proposal freely, the Executive Board of Local 
493 is proposing it again. This time, the vote 
will be conducted by a secret ballot and in a 
mail referendum under government supervi-
sion. Your votes will be anonymous. No 
one will know, or be able to Snd out how you 
voted. No one will be permitted to retaliate 
against you for how you vote or what you say 
about this proposal. 

As some of you may know, we were 
charged by the Investigations Officer with 
breaches of our fiduciary duties as officers 
for using the Local's money without your 
permission to give severance pay and gifts to 
Philip Guamaccia, who had previously been 
convicted of a criminal offense involving the 
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abuse of his union office. The charges were 
scheduied for a hearing before Judge Lacey, 
the Independent Administrator, on Decem-
ber 20, 1990. At the hearing, the Investiga-
tions Officer wouid have introduced evidence 
against us. Rather than face a hearing, we 
agreed to settle the charges against us in a 
sworn Agreement we ail signed on December 
t9, 1990. A copy of our agreement, which 
includes a copy of the charges, is endosed. 

As part of the settiement, Phiiip Guarnac-
cia agreed to pay $66,000 to the Locai trea-
sury. We agreed that, if he did not pay the 
money back, we wouid pay it back. As part 
of the settlement, we also agreed to propose 
and to support the passage of an amendment 
to the iocai 493 Byiaws. The purpose of the 
amendment was to ensure that excessive sev-
erance payments wouid no longer be paid to 
officers and employees. The amendment 
limited the severance pay officers couid re-
ceive to a maximum of Hve weeks saiary. It 
a)so prohibited the payment of any severance 
to any officer who was terminated for cause 
or by operation of iaw, Such as by criminal 
conviction. 

We agreed in the December settlement to 
pass an Executive Board resolution limiting 
the severance pay we couid receive. We a)so 
agreed to recommend and support the adop-
tion of the amendment, so that the members 
wouid have this protection of their money 
built into our Byiaws. As added protection, 
we agreed that any proposed change in the 
amendment wouid have to be done by secret 
ballot, so the members couid vote &eeiy. 

We violated our agreement. Whiie mem-
bers of the Executive Board, we did not pass 
the Executive Board resolution that we 
agreed to pass. When the amendment was 
proposed for a vote at the meeting held on 
Aprii 14, 1991, we did not support its pas-
sage, as we had agreed. Our attorney, Bur-
ton Rosenberg, spoke out against the agree-
ment at the meeting, although its passage 
wouid have been in the interest of the mem-
bers. At the April 14 meeting, and other 
meetings were the proposal was read, we did 
not allow other members who supported the 
proposal to express their views to the mem-
bership. This was wrong of us. Our vioia-
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tion of the settiement agreement caused us 
to spend more of the Local's money on legai 
fees. We wiii repay all such money to the 
Local's treasury to reimburse the Locai for 
that expense. Mr. Rosenberg has been Bred 
as counsel for the Local. 

The proposed amendment that you will 
consider wouid save Loca! 493 money. It 
wouid allow for reasonable severance pay-
ments to officers and other employees who 
deserve them, but would ensure that exces-
sive severance payments are not given. The 
provision prohibiting any severance payment 
to officers and employees removed for cause 
wouid ensure that your money is not given 
away to officers and employees who do not 
deserve it such as officers who steai from 
you. Under the Bylaws as they now stand, 
even an officer who is criminaily convicted of 
stealing &om you couid receive generous sev-
erance pay. We strongly urge you to vote 
FOR passage of the proposed amendment to 
the Local 493 Byiaws. 
Frank Scopino 
William Warner 
Dennis Shippee 
Kenneth Morrill 
Gien Lawton 
Dated: 
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Patricia A. FEERICK, Orlando Rosario, 
John DeVito, and Mayra Schulti, 

Piaintiffs, 
v. 

Joan SUDOLNIK, Supreme Court Judge, 
as a Justice of the Supreme Court of 
Mew York, Robert Morgtnthau, District 
Attorney of New York County, and the 
District Attorney's Office of New York 
County, Lawrence "Larry" Stevens, indi-
vidually and as an Assistant District At-
torney for the New York County District 
Attorney's OfHce, Sarah "Sally" Strauss, 


