INVESTIGATIONS OFFICER,

DECISION OF
THE INDEPENDENT
ADMINISTRATOR

Claimant,

vs.

DENNIS SILVERMAN, MAX SANCHEZ,
STEPHEN SILVERMAN and JOHN
CHAMBERS

Respondents.

This matter concerns charges filed by the Investigations
Officer, Charles M. Carberry, against Dennis Silverman ("D.
Silverman"), Max Sanchez ("Sanchez"), Stephen Silverman ("S.
Silverman") and John Chambers ("Chambers") (sometimes referred to
as "Respondents"), all of whom are Executive Board members of IBT
Local Union 810 in New York City, New York. Having reviewed the
evidence and the post-hearing submissions, I find that the
Investigations Officer has satisfied his Jjust cause burden of
proving the charges against Respondents by a preponderance of the

evidence. See United States v. IBT, 745 F. Supp. 333, 337-38

(S.D.N.Y. 1990) ("[T]he Investigations Officer must establish just
cause at disciplinary hearings by a fair preponderance of the

evidence.").

I. THE CHARGES

The Investigations Officer charged D. Silverman and Sanchez as

follows:

You are charged with violating IBT
Constitution Article VI, section 4(a), and
Article XXII, section 1, by acting in a manner
not authorized by local union by-laws, and by




authorizing the expenditure of Local funds
pursuant to by-law provisions not approved by
the General President; violating Article XXIV,
section 24.01 of the by-laws of Local 810 by
directing that proceeds of members dues be
deposited in trust accounts in unauthorized
amounts; violating IBT Constitution Article
II, Section 2(a) and Article XIX, Section
7(b) (1) and (2) by violating local union by-
laws; and breaching your fiduciary duties to
your members, to wit:

On or about 1972, the Board of Local 810,
of which you were a member, directed that
$1.00 per month out of the monthly dues of
each member be set aside and deposited in the
then-existing Local 810 Staff Retirement Plan,
of which you were a ©participant and
beneficiary. This conduct and directive were
in violation of the by-laws because Section
24.01 of the Constitution and By-Laws of Local
810 authorized a contribution amount of $0.35
per month per member. Furthermore, at the
time these monies were taken, you and your
board members knew that a proposed change to
the local's by-laws allowing for the increased
contribution was not approved by the General
President, as required by the L
Constitution.

On or about September 1987, although the
by-law change was still not approved, you took
for your own use and for the use and benefit
of others the amount of the excess and
unauthorized contributions to the Local 810
Staff Retirement Plan when you and your Board
members caused the termination and dissolution
of the Local 810 Staff Retirement Plan and
directed the distribution of nearly
$3,000,000.00 in assets to its participants.
More than $600,000 of these assets originated
from unauthorized contributions. As a result
of this transaction, you personally received
$561,736.00, a significant portion of which
was derived from contributions not authorized
by your local's by-laws.




D. Silverman,

were also charged as follows:

II.

You are charged with violating Article X,
section 10.01-10.03 of the Constitution and
by-laws of Local 810 and . . . the IBT
Constitution by causing the Local to pay or
reimburse the legal expenses of a member in
connection with a criminal proceeding
resulting in conviction, to wit:

You and your Board members caused the
Local to pay, at least, $7,500.00 for legal
fees in connection with the legal
representation of an employee, Louis Smith, in
a criminal proceeding entitled People of the
State of New York v. Louis Smith, Ind. No
5702/87 (Supreme Court, Queens Co.). The
proceeding terminated in Mr. Smith's
conviction for the felony crime of attempted
criminal possession of a weapon in the third
degree (Penal Law Section 110/265.02). Mr.
Smith was sentenced to an intermittent period
of four months imprisonment.

Section 10.02 of Article X of the Local's
Constitution and by-laws provide, inter alia,
that:

this organization shall pay or reimburse
for the payment of all reasonable
expenses involved in the defense of . . .
criminal proceedings . . . subject to the
following conditions . . . (b) If the
proceedings be criminal in nature, they
must have finally terminated without an
adjudication or admission of wrongdoing.

Mr. Smith's proceeding was finally terminated
with his admission of criminal conduct and a
finding of guilt. Accordingly, payment of his
legal fees violated the local's by-laws.

THE IBT CONSTITUTIONAL PROVISIONS
The charges against Respondents implicate four provisions of

the IBT Constitution. The first is Article XIX, Section 7(b),
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which sets forth a non-exhaustive list of grounds for bringing
disciplinary charges. That list includes in relevant part:

(1) Violation of any specific provision of the
Constitution, Local Union By-Laws or rules of
order, or failure to perform any of the duties
specified thereunder.

(2) Violation of oath of office or of the oath of
loyalty to the Local Union and the International
Union.

Article II, Section 2(a) is also implicated. This section,
which contains the oath of office mentioned in Article XIX, Section
7(b) (2) , mandates that all members shall conduct themselves "at all
times in such a manner as not to bring reproach upon the Union by
violating any specific provision of this Constitution . . .."

The third provision implicated, Article VI, Section 4(a),
provides in part that "By-Laws of Local Unions and other
subordinate bodies, and amendments thereto, shall be effective upon
approval by the General President."

The final provision implicated is Article IX, Section 9(c),
which authorizes, in certain circumstances, an IBT Local to pay the
legal expenses of "an officer, representative, employee, agent, or
one charged with acting in behalf of the Local Union [who] is
charged with any violation or violations of any law[,]" provided

the local's Executive Board members determine that payment should

be made and the general membership approve the payment.




III. THE LOCAL 810 STAFF RETIREMENT PLAN CONTRIBUTIONS
The first charge, relating to the contributions to Local 810's

Staff Retirement Plan, implicates only Sanchez and D. Silverman.

A, Background

In 1946, Sanchez organized Local 36 of the Jewelry, Toys and
Novelty Workers International Union. T161-18 to 24.1 When IBT
Local 810 was chartered in 1953 (T163-3 to 4), it assumed
jurisdiction over Local 36's workers (T161-22). Since its
inception, Sanchez has been Vice-President of Local 810. T158-21
to 22. In addition, Sanchez has also served as Secretary for Local
810's Welfare and Pension Funds. T2.20-17 to 24.°

D. Silverman began working at Local 810 as an employee in
1964. T84-16 to 18. At the time, D. Silverman "did some
organizational work for several years and then became [a]
[BJusiness [A]gent . . .." T84-25 to 88-1. For a short time in
1971, D. Silverman acted as a Trustee for the Local. T85-4 to 5.
D. Silverman has served as President of Local since 1972. T82-9 to
10; T85-8. Over the years, D. Silverman has also been Chairman of

the Local 810 Executive Board and has served as a "Trustee and

1 Citations to Volume 1 of the hearing transcript are referred
to as "T" and also include both page and references. For example,
the reference "T161-18 to 24" refers to page 161 of Volume 1 of the
hearing transcript, lines 18 through 24.

2 Citations to Volume 2 of the hearing transcript are referred
to as "T2." and contain both page and 1line references. For
example, the cite "T2.20-17 to 24" refers to volume 2 of the
hearing transcript at page 20, lines 17 to 24.
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[A]Jdministrator of the [Local 810] Welfare Fund and Pension Fund."
T86-6 to 11. Local 810 adopted its Constitution and Bylaws in
February 1961. R-21.3 On or about May 1, 1961, Local 810's
Constitution and Bylaws were submitted to and approved by then IBT
General President James R. Hoffa. Id.

Article XXIV, Section 24.01 of Local 810's Constitution and
Bylaws provides, in part:

The Executive Board of this Local Union is hereby

directed to set aside 35-cents (35¢) per month out of the

monthly dues of each member, which sum shall be deposited

into a separate trust account for the purpose of

providing pensions for officers and employees of the
Local Union . . ..

R-1 at 33; IO-E at 33.4 on May 4, 1961, Local 810's membership
unanimously adopted the Trust Indenture Retirement Plan for
Officers and Employees of Local 810, I.B.T. ("the Plan" or "Staff
Retirement Plan"), which was "drafted in conformity with Section
24.01 of Article XXIV of the [Local's] Constitution and By-Laws

ar mE R-8 at §V.

In September 1965, the Martin E. Segal Company ("the Segal
Company"), an actuarial firm consulted by Local 810, reported that,
because of the increase in the number of individuals employed by
Local 810, the .35¢ monthly contribution to the Plan would be

insufficient to maintain the Plan's benefits and should be raised

= Citations to exhibits submitted on behalf of Respondents are
indicated by "R" followed by the exhibit number.

4 Citations to exhibits submitted by the Investigations Officer
are indicated by "IO" followed by the exhibit number.
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to approximately .44¢ per member. IO-W at 4; R-9 at 4. On
October 31, 1966, Local 810's membership voted to amend Section
24.01 to provide for a .60¢ per month Plan contribution, effective
in January of 1967. D. Silverman chaired the meeting at which that

amendment was voted upon. R-9a; R-10. See also R-9b.

During a special meeting of Local 810's Executive Board held
August 3, 1971, it was noted that the Segal Company had reported
that the Plan again needed increased contributions in order to
remain properly funded.® R-11 at 2. Thereafter, D. Silverman
"proposed that the actuaries be consulted as to the amount of
increase required and that an amendment to that effect be submitted
to the membership as provided by the Constitution and By-Laws of
the Local." Id. In January 1972 the Executive Board approved,
upon the motion of Sanchez, a second amendment to Section 24.01 of
Local 810's Constitution and Bylaws, increasing the monthly Plan
contribution to $1.00. IO-G at 3; R-12 at 3. The amendment was
approved by the general membership on February 17, 1972, at a
meeting chaired by D. Silverman. IO-H at 2; R-13 at 2.

These changes 1in the Local's Constitution and Bylaws,
reflecting increases in the contributions to the Plan, were first
submitted to the IBT for approval on August 29, 1977, five years
after the last increase to $1.00, when D. Silverman forwarded a

revised set of its Constitution and Bylaws to then IBT General

5 Respondents were unable to locate any reports regarding the
second needed increase. T113-16 to T115-5.
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President Frank Fitzsimmons for approval. R-19. The revised
Constitution and Bylaws included many changes in addition to the
increases in the Plan contributions. The revisions were designed,
according to the Respondents, to bring the Constitution and Bylaws
up to date. Respondent's Memorandum at 14.

On September 21, 1977, General President Fitzsimmons wrote to
D. Silverman, returning the amended Constitution and Bylaws as
unapproved. I0-J; R-20. The returned Constitution and Bylaws
contained check marks next to sections which needed modification to
bring them into compliance with the IBT Constitution. Id. No
check marks appeared next to Section 24.01. Id. Local 810 never
responded to General President Fitzsimmons' September 21, 1977,
letter. R-23.

In 1979, Local 810 submitted a new set of proposed
Constitution and Bylaws to General President Fitzsimmons. T120-3
to 8; R-20A. On September 7, 1979, General President Fitzsimmons
again wrote to D. Silverman, informing him that corrections needed
to be made before the Constitution and Bylaw could be approved. R-
20A. As before, no changes to Section 24.01 were indicated (id.)
and Local 810 did not respond (R-23).

It was not until August 1984 that Local 810 again contacted
the IBT (by letter written by D. Silverman), regarding its
Constitution and Bylaws. IO-AA. At the time, D. Silverman simply
informed then IBT General President Jackie Presser that the Local

was in the process of updating its Constitution and Bylaws. Id.
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